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Court of App)eals of the District of Columbia 


No. 4892. 

Lee Rosenbeeg, Appellant, 

vs. 

Commissioner of Internal Revenue. 


1 Docket Number 10086. i 

Lee Rosenberg, Petitioner, i 

vs. 

Commissioner of Internal Revenue, Respondent. 

f 

! 

For Taxpayer: Herbert S. Brussel. 

For Commissioner: A. S. Lisenby, Esq., W. F. Gibbsj Esq. 

Docket Entries. \ 

1925. I 
Dec. 18. Petition received and filed. 

“ 23. Copy of petition served on Solicitor. 

“ 23. Notification of receipt mailed taxpayer. 

1926. 

Jan. 26. Answer filed by Solicitor. 

Feb. 1. Copy of answer served on taxpayer. Assigned to 
general calendar. I 

Nov. 29. Application for orders to take Depositions, signed 
and filed. Both sides notified. 

Dec. 7. Order to take Depositions of J. W. Wheeleir, Dr. 

R. L. Grant, L. Heilbron and W. C. Lovelady— 
filed—signed. Both sides notified. i 

Dec. 21. Deposition of J. W. Wheeler, et al., filed. Copy 
served. 

Dec. 22. Copy of Deposition served on G. C. 


1^892a 
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1927. 

Jan. 15. Hearing set for 3/10/27. 

Mar. 8. Application for Subpoena—filed by taxpayer. 

“ 8. Subpoena issued on H. S. Brussel. Subpoena 

served 3/9/27. 

“ 10. Hearing had before Mr. Smith on merits. Briefs 

due 30 days. 

“ 16. Transcript of hearing filed 3/10/27. 

Apr. 6. Motion for an extension to 4/20/27 to file brief, 
filed by General Counsel. 

Apr. 7. Brief filed by taxpayer. 

“ 7. Granted, motion for extension of time to file brief. 

Both sides notified. 

“ 18. Motion for an extension to 4/30/27 to file brief, 

filed by General Counsel. 

“ 19. Granted. Both sides notified. 

“ 28. Brief filed by General Counsel. 

1928. 

Feb. 8. Findings of fact and opinion rendered (Smith). 

Judgment will be entered on 15 days’ notice 
under Kule 50. 

Mar. 19. Notice of settlement filed by G. C. 

“ 22. Notice allowing ta.xpayer until 4/12/28 to file set¬ 

tlement for hearing 4/19/28—failure to do so 
hearing set 4/17/28. 

Apr. 19. Order of redetermination entered. 

“ 17. Hearing had before Mr. Littleton on Settlement— 

assigned Mr. Smith. 

Oct. 18. Stipulation of venue filed—Ct. of Appeals of D. C. 

“ 18. Petition for review with assignments of error filed 

by taxpayer. 

“ 18. Proof of service filed. 

2 

Nov. 14. Notice setting date of hearing on Nov. 26, 1928, 
for settlement of statement of evidence, with 
proof of service thereon, filed by taxpayer. (1) 

“ 14. Statement of evidence lodged. 

“ 24. Agreed statement of evidence lodged. 

“ 26. Agreed statement of evidence approved and or¬ 

dered filed. 

Dec. 7. Praecipe with service thereon filed by taxpayer. 
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Now, December 15, 1D28 the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, i 
Clerk U. S. Board of Tax Appeals. 

3 Filed Dec. 18, ’25. i 

i 

j 

United States Board of Tax Appeals. 

i 

Docket No. 10086 

Appeal of Lee Rosenberg, Residing at Texarkana, Tekas, 
and the Related Claims of Pauline H. Rosenbeeg, |Re- 
siding at Texarkana, Texas, His Wife. 

I 

Petition. \ 

i 

The above-named taxpayer, Lee Rosenberg, hereby ap¬ 
peals from the determination of the Commissioner of; In¬ 
ternal Revenue set forth in his deficiency letter (IT;P^:4 
60D FHB:403) dated October 21st 1925, and mailed oh or 
about October 21st 1925, the date of mailing, however^ be¬ 
ing unknown to the taxpayer; and as the basis of his appeal 
sets forth the following: : 

1. The taxpayer is an individual residing at and haying 

his domicile at the City of Texarkana, County of Bowie, 
State of Texas. i 

2. The deficiency letter (copy of which is attached 
hereto) was dated October 21st 1925, and was mailed to 
the taxpayer addressed to 702 West Broad Street, Tex¬ 
arkana, Texas, on or about the said 21st day of October 
1925, the exact date of mailing to the taxpayer being un¬ 
known to the petitioner. 

4 3. The taxes in controversy are income taxed for 
the calendar years 1919 and 1920, and are less than 

Ten thousand ($10,000.00) Dollars, to-wit: I 

(a) The deficiency claimed in said letter against | Lee 
Rosenberg for the year 1919 is nothing, but it is alleged 
that there is an overassessment of Two thousand one hun¬ 
dred and six and 09/100 ($2,106.09) Dollars. This over- 
assessment, however, is predicated upon an additional 
jeopardy assessment levied March 11th, 1925, in the amount 
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of Five thousand and forty and 7S, 100 ($5,040.78) Dollars, 
which has been duly bonded by a Surety Company bond in 
the Collector’s OflSce at Dallas, Texas, but which has not 
yet been paid. 

(b) For the year 1920 a. deficiency of One thousand nine 
hundred sixty-one and 17/100 ($1,961.17) Dollars is al¬ 
leged. 

4. The determination of tax contained in said deficiency 
letter is based upon the following errors: 

(a) That in determining the taxpayer’s net income for 
1919, the amount of liability was computed at Ten thousand 
three hundred fifty-five and 41/100 ($10,355.41) Dollars, 
and there had been previously assessed, including the 
jeopardy assessment aforesaid of March 11th 1925, Twelve 
thousand four hundred sixty-one and 50/100 ($12,461.50) 
Dollars, leaving only the overassessment mentioned in 
3-(a) above of Two thousand one hundred and six and 
09/100 ($2,106.09) Dollars. 

5 (5) In determining taxpayer’s net income for 

1920, by computing the tax as Five thousand eight 
hundred sixty-nine and 56/100 ($5,869.56) Dollars whereof 
Three thousand nine hundred and eight and 39/100 ($3,- 
908.39) Dollars had been previously assessed, and claiming 
a deficiency by reason thereof of One thousand nine hun¬ 
dred sixty-one and 17/100 ($1,961.17) Dollars (which 
amount was in lieu of Seventy-four thousand and twenty- 
two and 64/100 ($74,022.64) Dollars as previously claimed 
or determined but not assessed). 

(c) And the particular error contained in said 60-day let¬ 
ter is in the determination of issue #1, page 2 (statement) 
which reads as follows: 

'‘Right to file returns on the community property basis 
under the provisions of Treasury Decision 3071; domicil 
claimed in Texas,” 

which issue was resolved by the Commissioner in his said 
deficiency letter as follows: 

“After consideration of the evidence on the first issue, 
it is the opinion of this office that you are not entitled to 
file returns on the community property basis. This con¬ 
clusion has been reached inasmuch as it is apparent that 
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you had extensive business activities in New York andihad 
no intention of establishing domicile in the State of Texas. ’ ’ 

5. The facts upon which the taxpayer relies as the basis 
of his appeal are as follows: I 

(a) Your petitioner is a native-born citizen of the Ur^ited 
States of America and is upwards of twenty-one years of 
age, and in the year 1897 moved from St. Louis, Missouri, 

to Texarkana, Bowie County, in the State of Texas, 

6 where he established his residence and fixed abode, 
not for a mere special or for temporary purposes, 

but with the intention of making it his permanent dohiicil 
and home. There he first rented a room in a private borne 
as his residence for a period of two or three years, lln or 
about the year 1900 he bought a cotton plantation in Bbwie 
County, Texas, and about the year 1902 he built a home 
thereon for his personal residence. Thereafter the said 
petitioner maintained his city residence at 702 West Bjroad 
Street, Texarkana, Texas, and his farm home three fniles 
from Texarkana, in Bowie County, Texas, and has jever 
since such time maintained said residence and domioil in 

I 

Texarkana, Bowie County, Texas. | 

(b) Your petitioner was and still is a registered voter in 

Texarkana, Texas, and your petitioner never abandioned 
his said residence or domicil, has never had the intentijjn to 
abandon the residence or domicil in Texarkana, Texas!, and 
has never had the intention of acquiring a new residence 
or domicil at any other place; and your petitioner has 
never claimed residence or domicil elsewhere, but has al¬ 
ways consistently designated Texarkana, Texas, as his resi¬ 
dence and domicil. I 

(c) That during the calendar years 1919 and 1920, the 
years in question in this appeal, your deponent had hisi resi¬ 
dence and domicil in the said City of Texarkana, Bowie 

County, Texas. 

7 (d) That on April 11th 1918, petitioner intermar¬ 
ried mth Pauline Hoffman, who after such marriage 

to petitioner became known as Pauline H. Eosenberg,| peti¬ 
tioner’s wife, and ever since that time and until the present 
time has claimed Texarkana, Texas, the domicil of he^ hus¬ 
band, to be her own domicil and legal place of residence; 
and during the calendar years 1919 and 1920 involved in 




G 


LEE EOSENBEKG VS. COil. OF INTEKNAL EEV. 


this api)eal, was the lawful wife of said Lee Eosenberg and 
was domiciled with him in Texarkana, Bowie County, Texas, 
and has never changed her said residence or domicil, never 
had the intention to change or abandon same, or had the 
intention to acquire any other permanent residence or 
domicil. 

(e) That under and by virtue of the laws of the State of 
Texas, husband and wife have community interest in prop¬ 
erty and income and had same during the years 1919 and 
1920; that under and by virtue of the Eevenue Act of 1918 
and acts amendatory thereof, and supplemental thereto, 
petitioner, with his wife, Pauline H. Rosenberg, were en¬ 
titled to render their income tax reports on the community 
property basis; that petitioner and his said wife Pauline H. 
Rosenberg, did in the year 1920 render income tax reports 
for the calendar year 1919 on the community property 
basis; and that your petitioner and his said wife, Pauline 
H. Rosenberg, did in the year 1921 render income tax re- 
I)orts on the community property basis for the calendar 
vear 1920. 

if) On or about March 11th, 1925, Commissioner 
8 of Internal Revenue levied a so-called ‘jeopardy’ 
assessment against your petitioner, in the amount of 
Five thousand and forty and 78/100 ($5,040.78) Dollars, 
which assessment was lodged in the oflSce of the Collector of 
Internal Revenue for the Second District of Texas at Dal¬ 
las, Texas, and thereafter your petitioner duly bonded said 
assessment with a Surety Company bond and duly filed a 
plea in abatement thereupon. 

{g) Upon the argument of said plea in abatement before 
the United States Commissioner of Internal Eevenue, In¬ 
come Tax Unit in Washington, on June 5th, 1925, your 
petitioner pointed out that four questions were involved in 
one proceeding, viz: 

Jeopardy assessment against Lee Rosenberg for 

1919 '. $5,040.78 

which assessment had been dulv bonded in Dal- 
las, Texas, by a surety company bond and a claim 
in abatement duly filed by your deponent. 

Jeopardy assessment against Pauline H. Rosen¬ 
berg for 1919 ... 1,302.11 
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which assessment had hoen duly bonded in Dal¬ 
las, Texas, by a surety company bond and claim 
in abatement duly filed by said Pauline H. Eosen- 
berg. 

An admission by the government of an overas¬ 
sessment for 1920 against Pauline H. Rosen¬ 


berg 


1,490.41 


upon which no action had been taken by the tax¬ 
payer or the government to the best of my knowl¬ 
edge and belief. 

Tentative assessment against Lee Rosenberg for I 
1920 . 70,022.64 

9 and the Commissioner of Internal Revenue by his 
Deputy Commissioner J. G. Bright, by telegram 

dated May 28th, 1925, advised your petitioner that he Would 
in one hearing entertain all of said four questions relating 
to Lee and Pauline Rosenberg, years 1919 and 1920. ; 

(h) That the argument upon such claim resulted in the 
60-day letter referred to in paragraph 2 of this petition, and 
that attached to such 60-day letter was schedule dejnoted 
“Revised computation net income for 1919” and referred 
to Mr. and Mrs. Lee Rosenberg. 

(i) That in such computation the Commissioner of In¬ 
ternal Revenue stated the total net income of Lee I^osen- 
berg for the year 1919 was Fifty-eight thousand, two hun¬ 
dred thirty-eight and 95/100 ($5*8,2.38.95) Dollars; and that 
the total net income of Pauline H. Rosenberg, the wife, was 
Twenty-five thousand two hundred thirty-two and 64/100 
($25,232.64) Dollars; that for the year i920 the total net 
income of the husband, Lee Rosenberg, was Forty'three 
thousand six hundred sixty six and 93/100 ($436^6.93) 
Dollars; and that the total net income of the wife, Pauline 
H. Rosenberg, was Twenty two thousand four hundred fifty 
six and 62/100 ($22,456.62) Dollars. 

(j) That the Commissioner of Internal Revenue there¬ 
upon assessed the income taxes against the said Lee Rosen¬ 
berg and said Pauline H. Rosenberg as individuals without 

regard to their community status, and deniedj their 

10 right to community status on the aforesaid incomes. 
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6. Petitioner, the taxpayer, in support of his appeal, 
relies upon the following- propositions of law: 

(a) That the State of Texas is a community property 
state. 

(b) That your petitioner, the taxpayer, Lee Rosenberg, 
is and during the calendar years 1919 and 1920 was a resi¬ 
dent of and domiciled at Texarkana, Bowde County, Texas. 

(c) That his wife, Pauline H. Rosenberg, is and during 
the calendar vears 1919 and 1920 was a resident of and 
domiciled at Texarkana, Bowie County, Texas. 

(d) That your petitioner, the taxpayer, Lee Rosenberg, 
and his wife, Pauline H. Rosenberg, are and during the 
calendar years 1919 and 1920 were each entitled to make 
income tax reports on the community property basis. 

(e) That the Commissioner of Internal Revenue has 
erred in failing and refusing to utilize the individual in¬ 
comes of Lee Rosenberg and Pauline H. Rosenberg as ascer¬ 
tained as aforesaid, and therewith compute the tax upon the 
community property tax basis. 

Wherefore the taxpayer respectfully prays that 
11 the Board mav hear and determine his appeal. 

HERBERT S. BRUSSEL. 

HERBERT S. BRUSSEL. 

E. WALTER BEEBE. 

E. WALTER BEEBE. 

Solicitors for the Taxpayer, 165 Broadway, 
Borough of Manhattan, City of New York. 

State of New York, 

County of New York, ss: 

Lee Rosenberg, being duly sworn, deposes and says that 
he is the taxpayer the petitioner above-named; that he has 
read the foregoing petition or had the same read to him 
and is familiar with the statements therein contained; 
and that the facts therein stated are true except such facts 
as are recited to be upon information and belief and those 
facts he believes to be true. 

LEE ROSENBERG. 

Sworn to before me this 16th dav of December, 1925. 

MATTHEW B. PRICE. 
MATTHEW B. PRICE, 

Notary Public. 
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New York County Clerk’s No. 248. 

New York County Register’s No. 6275. 

Kings County Clerk’s No. 94. 

Kings County Register’s No. 6142. j 

Bronx County Clerk’s No. 20. j 

Bronx County Register’s No. 2670. | 

Commission expires March 30, 1926. | 

I 

I 

I 

12 Form NP-2. I 

i 

I 

Treasury Department, Washington, Office of Commissioner 

of Internal Revenue. 

Address Reply to Co mm issioner of Internal Revenue and 
refer to IT :PA :4 60D. FHB :403. 

Oct. 21, 1925. 

Mr. Lee Rosenberg, 

702 West Broad Street, 

Texarkana, Texas. 

Sir: i 

I 

The determination of your income tax liability fpr the 
years 1919 and 1920, in connection with an examination of 
your books of account and records, and your protests of 
February 15, 1924, and May 29, 1925, disclosed a deficiency 
in tax for 1920 amounting to $1,961.17, and an overassess¬ 
ment for 1919 amounting to $2,106.09. The adjustments 
made are shown in the attached statement. I 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the date 
of mailing of this letter vathin which to file an appeal to 
the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determinatipn. 

Where a taxpayer has been given an opportunity !to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an Assess¬ 
ment has been made, or wffiere a taxpayer has appealed and 
an assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement in respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not Idesire 
to file an appeal, you are requested to sign the inblosed 

2—i892a ! 
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agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Eevenue, 
'Washington, D. C., for the attention of IT:PA:4 GOD 
FHB :403. In the event that you acquiesce in a part of the 
determination the agreement should be executed with re¬ 
spect to the items agreed to. 

Eespectfullv, 

D. H. BLAIE, 

Commissioner, 
By C. E. NASH, 
Assistant to the Commissioner. 

Inclosures: Statements, Agreements—Form A, Form 882. 

Form 7861—Aug., 1924. 

13 Mr. Lee Eosenberg: 

The fifth issue was waived by your representative in con¬ 
ference. 

It will be noted in the adjusted schedule that a complete 
computation of your taxable income has been made. On 
this basis your tax liability for the year 1919 has been com¬ 
puted as $10,355.41, and since $12,461.50 has been assessed 
there has been an ovorassessnient of $2,106.09 which amount 
will be made the subject of a Certificate of Overassessment 
which will reach you in due course through the office of the 
Collector of Internal Eevenue for vour district. If the tax 
in question has not been paid, the amount will be abated by 
the Collector. If the tax has been paid, the amount of over¬ 
payment will first be credited against unpaid income tax 
for another year or years, and the balance, if any, will be 
refunded to you by check of the Treasury Department. It 
will thus be seen that the overassessment does not indicate 
the amount to be credited or refunded, since a portion may 
be an assessment which has been listed but not paid. 

Your tax liability for the year 1920 has been computed 
as $5,869.56. Since $3,908.39 was assessed, the correct de¬ 
ficiency in tax for this year is $1,961.17 instead of $74,- 
022.64 as previously determined. 

An additional tax of $5,040.78 was assessed for the year 
1919, under Section 274D, which amount is covered by your 
abatement claim. Your claim will, therefore, be allowed 
for $2,106.09 as indicated above. 
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14 IT :PA :4-60D. 

FHB :403. ' 

I 

Statement. i 

Oct. 21, 192S. 

In re Mr. Lee Eosenberg, 702 West Broad Streep, 

Texarkana, Texas. 


Ovei*- 

Year. Deficiency in tax. assessmient. 

1919 . $2,106.09 

1920 . $1,961.17 

$1,961.17 $2,106.09 


Your tax liability for these vears has been redetermined 
in connection with a conference held in this office Juiie 5, 
1925, and the supplemental report of the Internal Revenue 
Agent in Charge at San Antonio, Texas, dated September 
10, 1925, together with previous reports from the San An¬ 
tonio office and the New York Office, dated November 14, 
1925. I 

The five issues raised by you are as follows: 

1. Right to file returns on the community property bjasis 
under the provisions of Treasury Decision 3071; domicile 
claimed in Texas. 

2. Duplication of income. 

3. Tenant losses in 1920. ! 

4. Losses on the sale of wife’s securities. ' i 

5. Items of profits transferred from 1920 to 1919, ini the 

amount of approximately $1,700.00. I 

After consideration of the evidence on the first issue, it is 
the opinion of this office that you are not entitled to file re¬ 
turns on the community property basis. This conclusion 
has been reached inasmuch as it is apparent you had ex¬ 
tensive business activities in New York and had no iijiten- 
tion of establishing domicile in the state of Texas. 

Concerning your second and third issues, you are adyised 
that these have been adjusted as disclosed in the schedule 
of your income hereto attached. i 

Relative to the fourth issue you are advised that it is the 
opinion of this office that the information submitted does 
not justify the allowance of this loss. 
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15 Form 7858—Aug., 1924. Form A. 

Treasury Department, Bureau of Internal Revenue. 
In re Mr. Lee Rosenberg, Texarkana, Texas. 


Agreement Consenting to Assessment of a Deficiency. 


The undersigned taxpayer hereby waives the right of 
appeal under Section 274 (a) of the Revenue Act of 1924 
with respect to the items listed below* and consents to the 
immediate assessment of the deficiency in tax resulting 
therefrom. These items are included in a deficiency in tax 
aggregating $1,961.17 as indicated by letter from the Com¬ 
missioner of Internal Revenue, Washington, D. C., dated 
Oct. 21, 1925, bearing the symbols IT :PA :4 60D FHB :403, 
or as indicated in the report of the Revenue Agent in 
Charge at-, dated * * *. 


(Attach additional sheets if necessary.) 

(Name:)-, 

(Address:)-, 

By-. 

Date:-,-. ' ~ •: 

(Here follows schedule, marked page 16.) 

17 Filed Jan. 26, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 10086. 


Appeal of Lee Rosenberg, Texarkana, Texas. 

Answer. 


The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 


♦Where the taxpayer consents to the assessment of the entire amount 
of the deficiency shown by the letter from the Commissioner or as In¬ 
dicated in the report of the Revenue Agent in Charge, the items need 
not be listed; reference may be made to the letter or report. Note.—^T liis 
agreement is subject to the approval of the Commissioner and is not an 
agreement as provided under Section 1006, Revenue Act of 1934. 
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the petition of the above-named taxpayer, admits an^ de¬ 
nies as follows; 

(1) Denies the allegations contained in paragraph jl of 
the petition. 

(2) A dmi ts the allegations contained in paragraph 2 of 
the petition. 

(3) Admits the allegations contained in paragraph 3 of 

the petition, except that it is denied that there is an over¬ 
assessment. I 

(4) For lack of information denies the allegations con¬ 
tained in paragraphs 5(a), 5(5), 5(c) and 5(d) of the pe¬ 
tition. 

(5) Denies the material allegations of fact of paraglraph 

5 (e) of the petition. j 

(6) Admits the material allegations of fact of paragraph 

5 (/) of the petition. | 

18 (7) Admits that taxpayer filed with the Income 

Tax Unit the memorandum referred to in paragraph 
5 (r/) of the petition. 

(8) Admits the contents of the deficiency letter. 

(9) Denies generally and specifically each and evety al¬ 
legation contained in taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Proposition of Laiv. \ 


The entire income of the taxpayer as computed by the 


Commissioner of Internal Revenue, notwithstanding the al¬ 
leged community property laws of the State of Texas, 
constitutes income within the meaning of the Sixteenth 
Amendment to the Constitution and Section 213 of the 
Revenue Acts of 1918 and 1921. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 


A. W. GREGG, 

Solicitor of Internal Revenue, . 
Attorney for Commissioner of Internal Revenue. 

I 

Of Counsel: i 

A. CALDER MACKAY, 

Special Attorney, Bureau of Internal Revenue. 
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Now, December 15, 1928 the foregoing Answer certified 
from the record as a true copy. 

[Seal. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 United States Board of Tax Appeals. 

Docket No. 10086. 

Lee Rosenberg, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Promulgated February 8, 1928. 

1. The petitioner was an actual resident of the State of 
New York during 1919 and 1920. Held, that he was not 
domiciled in Texas during the same years. 

2. The petitioner filed on March 12,1920, by his agent, an 
income-tax return for the calendar year 1919, reporting 
therein his individual income including community income, 
if an}'. The iietitioner and liis wife filed separate returns 
for the calendar year 1920. The income of the petitioner 
for both the years 1919 and 1920 was derived principally 
from a business carried on in New York State, a noncom¬ 
munity-property State. The respondent determined that 
none of the income received by the petitioner and his wife 
during the years 1919 and 1920 was community income. 
Held, that the petitioner was not entitled to divide certain 
income received by him during 1919 and 1920 equally be¬ 
tween himself and wife and to exclude from his return the 
portion of the income allocated to the wife. 

Herbert S. Brussell, Esq., and E. Walter Beebe, Esq., 
for the petitioner. 

A. S. Lisenhy, Esq., for the respondent. 
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This proceeding is before the Board on the petitioner’s 
appeal from a final determination of deficiency for the 
years 1919 and 1920, as stated in a notice of deficiency 
mailed to the petitioner on October 21,1925. The only issue 
raised is as to the petitioner’s right to divide certain in¬ 
come received by him during the years 1919 and| 1920 
equally between himself and wife and to exclude frdm his 
income in income-tax returns filed for those years the 

amount of income allocated to the wife. I 

1 

I 

20 Findings of Fact. 

The petitioner was bom in Fulton, Arkansas, January 
28, 1878, and moved to St. Louis, Mo., with his parents 
three or four years later. He continued to reside 'in St. 
Louis until about 1897, when he went to Texarkana, Texas, 
and engaged in business. He lived in rented rooms in 
Texarkana. In about 1900 he purchased a farm containing 
500 or 600 acres in Bowie County, Texas, a mile oi* more 
out from Texarkana. He built a small farm house On this 
property in 1902 or 1903 in which he sometimes sl6pt, at 
the same time maintaining a rented room in Texairkana. 
He cleared or caused the land to be cleared and placed ten¬ 
ants or share croppers thereon. During the taxable years 
1919 and 1920 there were thirteen or fourteen buildibgs on 
the farm, principally the houses of tenants and employees. 
Cotton and com were raised on the farm. The petitioner 
was in the business of buying and selling cotton in iTexar- 
kana and he operated the farm in connection with his cot¬ 
ton business, and had a farm manager named Wm. C. 
Lovelady. 

During each cotton season the petitioner bought and 
sold cotton and in the course of his operations puiichased 
property located at 702 West Broad Street, Texarkaria, con¬ 
sisting of a wharf, shed, sample room and an office! This 
property was owned by the petitioner during the taxable 
years. After the cotton season was over the petitioner 
made trips to St. Louis, where his parents lived, ajid also 
occasionally to New Orleans and New York. i 

In 1908 or 1909 petitioner bought a seat on the New 
Orleans Cotton Exchange and in 1911 a seat on the New 
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York Cotton Exchange. In 1919 or thereabouts he 
21 bought a seat on the New York Stock Exchange. In 
September and October of each year he spent a con¬ 
siderable part of the time in Texarkana and engaged in 
a spot-cotton business. After 1917 this spot-cotton busi¬ 
ness was transacted in a small way, but Rosenberg’s trips 
to Texarkana were less frequent. He kept in close touch 
with his farming operations through weekly reports from 
his manager, Loyelady. He was a member of the Cham¬ 
ber of Commerce and of the Country Club at Texarkana, 
and also a member of a lodge of Elks in Texarkana. He 
continued as a member of these clubs during the taxable 
years and paid dues to them. 

In 1916 or 1917 petitioner bought a portable bungalow 
at Great Neck, Long Island, and spent week-ends there. 
He married in New York City, on April 11, 1918. He was 
then living at 230 West 79th Street, New York City. Dur¬ 
ing the taxable years he spent his summers at Great Neck, 
Long Island, and during the winter months had an apart¬ 
ment at the St. Regis Hotel, New York City. In the fall of 
1918 he and his wife returned to Texarkana for a visit and 
likewise returned for visits in 1919 and in 1920. When in 
Texarkana he visited his farai but stayed at the Avenue 
Hotel or Huckins House in Texarkana. His wife never 
stayed wdth him at the four-room house on his farm near 
Texarkana. 

Rosenberg informed his manager that he would sell his 
farm if he could get a right price for it but in ease he did 
sell it he would retain the oil rights. 

Rosenberg has not voted in Texas since 1910 or 1911, 
neither has he voted at any time in New York. 

22 The petitioner registered for the selective service 
draft with the local board of Bowie Countv, Tex- 
arkana, Texas, on September 15,1918. In the place on his 
registration card where he was directed to state his per¬ 
manent home address (street or R. F. D. No.) the petitioner 
entered “Avenue Hotel, Texarkana, Texas.” For the tax¬ 
able years and subsequent years he made income-tax re¬ 
turns to the Statq of New York as a nonresident. The pe¬ 
titioner has always claimed Texarkana, Texas, as his domi¬ 
cile. In making his last will and testament some time sub- 
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i 

sequent to 1918, the petitioner alleged therein that he ■^as a 
resident of the State of Texas. I 

During the years 1919 and 1920 the petitioner kept two 
sets of books of his business transactions, one at Texarkana, 
and one at New York. At the close of each year he icom- 
piled necessary information from his New York book^ and 
forwarded it to his agent, Lovelady, at Texarkana, wij;h in¬ 
structions to file an income-tax return for him. Such a 
return was filed by Lovelady for the petitioner for thej year 
1919 on March 12, 1920, which return showed a total net 
income subject to surtax of $49,713.98. This return was not 
on a community property basis. A separate inconie-tax 
return was filed for the wife for 1919 in which there was 
reported a net income of $25,232.64. On or about Septem¬ 
ber 15, 1921, an amended income-tax return was filed for 
the petitioner by his agent on the community-property 
basis, which showed a total net income subject to shrtax 
of $33,430.62. 

The petitioner’s gross income and deductions arisirig out 
of transactions in Texas and New York, as shown lj)y his 
books in his offices in those States for tlie years 19ip and 
1920, were as follows: 

(Here follow schedules marked pages 23 and 24.|) 

25 The net income of the petitioner’s wife, exclusive 
of dividends, for 1919, as shown by the New York 
books, was $24,619.81. The dividends received amourited to 
$718.15 and there were claimed as deductions contribjitions 
in the amount of $50, and interest paid $55.32, leaving a 
total net income of $25,232.64. The net income of thie wife 
for 1920, as shown by the New York books, was $22,456.62. 

The petitioner’s wife did not have much property iat the 
date of her marriage in 1918 and the petitioner has not 
given her any considerable amount. The income reieeived 
by her represents principally profits upon cotton coiitracts 
made by the petitioner for his wife’s benefit. The money 
for the conduct of these operations was the petitioner’s. 

The petitioner’s income-tax return for 1920 was fibd on 
March 21,1921. This was also made by Lovelady, as agent 
for the petitioner, and was made on the community[-prop- 

3—4892a I 
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erty basis. It showed a net income on which taxes were to 
be computed of .$.33,339.50. 

Opinion. 

Smith : The petition filed in this proceeding alleges error 
in that the respondent has denied the petitioner the right to 
file returns of income under the provisions of Treasury 
Decision 3071 for the calendar years 1919 and 1920, domi¬ 
cile being claimed in Texas. The notice of deficiency from 
which this appeal is taken stated: 

26 After consideration of the evidence on the first 
issue, it is the opinion of this office that you are not 
entitled to file returns on the community property basis. 
This conclusion has been reached inasmuch as it is ap¬ 
parent you had extensive business activities in New York 
and had no intention of establishing domicile in the state 
of Texas. 

The respondent submits that there is before the Board 
only a moot question, inasmuch as the petitioner has al¬ 
leged nothing more than that his domicile was in the State 
of Texas during the vears 1919 and 1920 and has submitted 
no other evidence than that calculated by him to establish 
the fact of his domicile in that State during those years; 
that the petitioner has not alleged in his petition and has 
not submitted any evidence to the Board to show that any 
of the income attributed to him for the years 1919 and 1920 
was community property or community income. 

The principal part of the evidence of record is concerned 
with the question whether the petitioner was domiciled in 
Texas during the taxable years, the respondent contending 
that he was not domiciled there. 

The general rule as to residence and domicile is stated 
at 9 R. C. L. 539, as follows: 

It is customary to distinguish between residence and 
domicile, on the ground that any place of abode or dwelling 
place constitutes a residence, however temporary it may 
be, while the term “domicil” relates rather to the legal resi¬ 
dence of a person or his home in contemplation of law. As 
a result one may be a resident of one jurisdiction although 
having a domicil in another. 
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I 

“Eesidence” is defined ])y the laws of Texas as follo'^lsrs: 

The residence” of a single man is where he usually 
sleeps at night; that of a married man is where his: wife 
resides, or if he be permanently separated from his wiffe, his 
residence is where he sleeps at night. * * * (Vernon’s 

Annotated Texas Statutes (Civil Statutes) Vol. 9. Art. 
2958.) 

27 The allegations of the petition and the testimony 
of the petitioner identify and locate the exact: spot 

which the petitioner claims as his domicile as the house 
upon his farm near Texarkana. Neither the petition, the 
testimony, nor the theory of the case identifies or locates 
the domicile to be at any other spot. | 

With respect to the amount of time that Rosenberg ppent 
in Texas during 1919 and the question as to whether his 
business interests there were increasing or decrehsing, 
Lovelady, his farm and business manager, testified sub¬ 
stantially as follows: 

That the petitioner made a visit to Texarkana aOcom- 
panied by his wife in September or October, 1918, and at 
the same period of the year in 1919 and 1920; that he made 
only one visit each year; that he was uncertain as tO just 
how long he stayed on each visit; that tlxe petitioned and 
his wife stopped at a hotel in Texarkana, and that dpring 
the daytime Rosenberg made trips to his farm; that prac¬ 
tically all of Rosenberg’s important business had been away 
from Texarkana since January 1,1919; that Rosenberg had 
offered his farm for sale. As to whether the petitioner was 
actually in Texas at any time during 1919 or 1920 Loyelady 
was in doubt. His testimony upon that point was ajs fol¬ 
lows : 

Q. On recross-examination you referred to his c(|)ming 
down in 1919 and 1920:1 believe you stated to me thsit you 
were not sure he was down here? A. I wasn’t, and I am 
not now. 

Q. Don’t know whether he did or not, and whether he 
stayed a week or months? A. I could not say. : 

28 Q. Just one trip a year? A. Yes, sir. 

Q. One trip a year, and you don’t know whether he 
stayed one month or eight months? A. Couldn’t sa^ how 
long he stayed. 
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The testimony of another viluess for the petitioner, 
Heilbron by name, was direct, specific, unevasive and cer¬ 
tain. Heilbron had resided in Texarkana for about fifty 
years and had knovm Kosenberg for about thirty-five years. 
On cross-examination he testified as follows: 

Q. Do you know wlrether or not he [petitioner] ever 
resided at Great Neck, New York? A. Yes. 

Q. You know how long he resided there? A. That is a 
summer home, and has been for several years, and still is. 
Q. Was it in 1919 and 1920? A. I am not positive. 

Q. Did you ever visit in that home? A. Yes. 

Q. Did you visit in 1919 and 1920? A, I don’t think so. 

Q. Do you know whether he owned that home at that 
time? A. I think he did, and I think I did visit in 1920. 

Q. During the winter months did he have quarters in 
New York City? A. Yes. 

Q. Is that at the St. Regis Hotel? A. Yes. 

29 Q. Do you know whether or not in 1919 and 1920 
he resided or lived in Texarkana in the sense that it 

is commonly understood that a man lives in a place? A. 
No; he did not. 

Q. Do you know how many visits he made to Texarkana 
in 1919 ? ‘ A. No. 

Q. Do you know whether or not he was here any length of 
time in 1919? A. His stay was not long. 

Q. Did his wife reside in the house on the farm in 1919? 
A. I couldn’t say, 

Q. Did his wife ever live in it? A. I don’t know. 

Q. Was Rosenberg or his wife in Texarkana any length 
of time during these years? A. No. 

Q. After January 1, 1919, do you know whether Mr. 
Rosenberg, or Mr. Rosenberg and his wife had lived or re¬ 
sided on the farm. A. He did not. 

Q. Then his occupancy of the home that you testified 
about was prior to his marriage? A. Yes. 

Q. His principal occupation, and since his marriage, has 
been in the cotton business in New York? A. Yes. 

Q. A very little of the cotton business in Texarkana? A. 
I am not informed enough to answer that. 

Q. You don’t know of any large activities in the 

30 cotton business here after his marriage? A. Only 
that he bought cotton here. 
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Q. Bought some? A. Yes. 

Q. Was his activities large or small? A. I suppose they 
were large; I doii’t know. 

Q. Do you know of any meetings of the Elks Club, Cham¬ 
ber of Commerce or Countrv Club that he has attended since 
1919? A. No. 

Q. Do you know whether or not it is necessary fpr Mr. 
Eosenberg to be a resident of Texarkana to be a memjDer of 
these organizations? A. It is not necessary. | 

Q. From your intimate acquaintance with him, wouldn’t 
you state that he (Rosenberg) had been living in New York 
from the time of his marriage to the present date? Ai Yes. 

It is well settled that an individual may have many resi¬ 
dences but can have only one domicile. In the general ac¬ 
ceptation of the term a residence is the place where an in¬ 
dividual actually lives or has his abode, that is, whgre he 
eats and sleeps. The general rule is as stated and defined 
in the Texas statutes above cited. 

In the opinion of the Board the evidence establishes that 
the residence of the petitioner during the years 1919 and 
1920 was in the State of New York. The question is whether 
during the same years his domicile was in the Sthte of 
Texas. 

31 The leading case in this country on the subject of 
domicile is the case of Ennis v. Smith, 14 Howard 
(U. S.) 400. In that case the United States Supreme Court 
had for decision the question as to where General Kos¬ 
ciusko was domiciled at the time of his death, and after re¬ 
viewing the authorities the rule was announced by Mif. Jus¬ 
tice Wayne, as follows: 

j 

* * * Where a person lives, is taken prima facie to 

be his domicil, until other facts establish the contrarj\ 
Story’s Com. 44, 6 Rule, Bruce v. Bruce, 2 Bos. & F. 228, 
Note 239; 3 Ves. 198, 291; Hagg. Cons. 374, 437. | It is 
difficult to lay down any rule under which every instance 
of residence could be brought, which may make a doniicil of 
choice. But there must be to constitute it actual residence 
in the place, with the intention that it is to be a principal 
and permanent residence. That intention may be inferred 
from the circumstances or condition in which a persob may 
be as to the domicil of his origin, or from the seat iof his 
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fortune, liis family and pursuits of life. Pothier, Introd. 
(icn. aux Cout. 4; D’Argentic, Cout. Art. 449; Touillier, 
lib. 1, tit. 3, 11 . 371; 1 Burge. Com. Confl. Laws, 42, 43. A 
removal wliicli does not contemplate an absence from the 
former domicil for an indefinite and uncertain time is not a 
change of it. But wlien there is a removal, unless it can be 
shown or inferred from circumstances that it was for some 
particular purpose, expected to be only of a temporary 
nature, or in the exercise of some particular profession, 
office, or calling, it does change the domicil. The result is, 
that the place of residence is prima facie the domicil, unless 
there be some motive for that residence not inconsistent 
with a clearly established intention to retain a permanent 
residence in another place. The facts in the case place the 
residence of Kosciusko in France, under the principle just 
stated. 


The evidence does not show that the petitioner has had 
nor does it show that he now has anv immediate or definite 
intention of returning to Texarkana to reside at any par¬ 
ticular time. In fact, on direct examination Rosenberg tes¬ 
tified as follows: 

32 Q. And have you the intention to revert and re¬ 
turn to Texarkana at all times as your home and 
your domicile? A. I feel that that is my home and I will 
go back as much and as often as it is possible to do so. 

It, therefore, appears that it is not Rosenberg’s intention 
to reside permane-?ty in or near Texarkana, and to depart 
therefrom occasionally, but it appears that it is his inten¬ 
tion to stay in New York and to go back to Texarkana oc¬ 
casionally when his affairs in New York will permit. 

In 9 R. C. L. 540, it is stated that: 

* * * In general terms, one may be designated as an 

inhabitant of that place which constitutes the principal seat 
of his residence, of his business pursuits, connections, 
attachments, and of his political and municipal re¬ 
lations. * 

In the case of Ex Parte Bliimer, 27 Texas Reports 734 
(1865), the Supreme Court of the State of Texas had for 
decision the question as to whether one Samuel Blumer was 
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domiciled in Texas and subject to conscription for tlijs Con¬ 
federate Armies. The facts were that Blumer was born 
in the Eepublic of Switzerland; that he came to Te^as on 
business in 1854 and remained for a few months, anji then 
returned to Switzerland. He came back to the United 
States in 1859 and arrived in Texas in June, 1861. He re¬ 
mained in ill health after his arrival in Texas for something 
like two years, and after his recovery was destitute of 
means and was unable to earn more than enough to sT|ipport 
himself. He had at all times declared it to be his intjention 
to return to Switzerland and had at all times deniedjan in¬ 
tention to make Texas his permanent home or domicile. 
He was a single man, and when enrolled as a conscript in 
July, 1864, -was thirty-two years of age. 

33 In deciding whether Blumer was domiciled in 
Texas and subject to conscription for the Cjonfed- 
erate Armies, the Supreme Court of the State of | Texas 
exhaustively reviewed the authorities on domicile. It 
stated: 

I 

* * * Descriptions of domicil are more easy and not 

less intelligible than efforts at a definition of it. In the 
case of Bruce v. Bruce, in the House of Lords, the Cljiancel- 
lor. Lord Turlow, said, “But what will make a person’s 
domicil or home—^must occur to every one. A British man 
settles as a merchant abroad; he enjoyes the privileiges of 
the place; he may mean to return when he has made his 
fortune; but he dies in the interval; will it be maintained 
that he had his domicil at home?” (Bosanquet & Duller’s 
R., 229 and note.) j 

Justice Washington in the Venus case, says, “If lit suf¬ 
ficiently appear, that the intention of removing was tp make 
a permanent settlement, or for an indefinite time, thb right 
of domicil is acquired bv a residence even of a few da vs.” 
(8CranchR. 279;12U. S. 279.) | 

Story says, “In a strict and legal sense that is properly 
the domicil of a person where he has his true, fixed aifd per¬ 
manent home, and principal establishment, and to jwhich, 
whenever he is absent, he has the intention of returning.” 
(Story Conf. of Laws, 49). Again he says, “Two things 
must concur to constitute domicil; first residence, afid sec¬ 
ondly the intention of making it the home of the party.” 
(Id. 53). And again he says, “Vattel has defined domicil 
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to be a fixed residenee in any place, with an intention of 
alwavs stavinff there. But this is not an accurate state- 
ment. It would be more correct to say, that that place is 
properly the domicil of a person in which his habitation is 
fixed without any present intention of removing there¬ 
from.” (Id., 52.) 

The court appeared unqualifiedly to have approved the 
proposition expressed in Bruce v. Bruce, supra, and Ennis 
V. Smith, supra, that the p^ace of residence is prima facie 
the domicile of a person. It approved the statement of Mr. 
Justice AVashington as expressed in The Venus, 8 Cranch 
R., 278; 12 U. S. 279, that the intention of remaining 
34 in a place, though not avowed, is presumed from 
long or continued residenee, where such residence is 
not consistent with facts showing a permanent domicile 
elsewhere. It referred to the statement of Weston, Chief 
Justice, in Greene v. Windham, 13 Maine R., 228, that, 

AVhoever removes into a town for the purpose of remain¬ 
ing there an indefinite period, thereby establishes his domi¬ 
cil in that town. It is not necessary that he should go with 
a fixed resolution to spend his days there. He might have 
in contemplation many contingencies which would induce 
him to go elsewhere. Some persons are more restless in 
their character and migratory in their habits than others, 
but they may and do acquire a domicil wherever they estab¬ 
lish themselves for the time being, with an intention to re¬ 
main until inducements may arise to remove. 

After quoting AYeston, the Te.xas Court stated: 

These views are directly applicable to citizens of the coun¬ 
try, when the question is raised as to what town, county 
or state they belong. 

The Court quoted with approval the statement of Sir W. 
Scott (citation not supplied) that, “Time is the grand in¬ 
gredient in constituting domicil.” And the Court then re¬ 
marked that, 

In most cases it is unavoidably conclusive. It is not un- 
frequently said, that if a person comes for a special pur¬ 
pose, that shall not fix a domicil. This is not to be taken 
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in an unqualified latitude, and without some respect tb the 
time which such a purpose may or shall occupy; or if the 
purpose be of such a nature as may probably or does actu¬ 
ally detain the person for a great length of time, a geheral 
residence might grow upon the special purpose. 

In considering the question as to what weight shoqld be 
given to the acts of the person and the facts and citcum- 
stances of the case in determining whether the declarations 
of the person should be controlling, the court cited the case 
of Watson v. Simpson, 8 La. An. Rep. 337, and the opinion 
of the court as therein expressed by Merrick, C. J., as fol¬ 
lows : I 

35 It is evident that, in most of his conversations, and 
whenever he had an opportunity to manufacture evi¬ 
dence, Simpson pretended to be a resident of New Orleans, 
whilst, during the whqle of three years he was abseht, he 
was enjoying all of the advantages of a real resident in 
New York, except voting, and this he seemed to dbcline, 
merely because it might atfect his Louisiana domicile.! 

Courts of justice must look to the real facts of thq case, 
and where it appears that the declarations of a party are 
made with reference to making testimony in his favoii, they 
must be rejected. i 

After considering the fact of Blumer’s long ill health and 
then destitute circumstances with his admitted inability to 
obtain funds sufficient to return to Switzerland from Texas, 
the court stated: 

These facts being proven, his remaining here, as he has 
done, is not inconsistent with the expressed intention bf not 
making Texas his home and of returning to Switzerland. 
He is detained by his physical condition and his necessities. 
These explain why he is here, when he would be at another 
place. When time and opportunity shall have produced a 
repugnance between the facts and his declarations,! which 
before long they might, then his declarations could not be 
regarded any longer as a true index to his intention;. But 
until that occurs his being here is as fully explained as 
though it were shown that he had come here on a special 
or particular business, as a traveler or a visitor. | 
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The Supreme Court of the State of Texas then summed 
up and decided the case as follows: 

The case then stands thus: Blumer being a native of 
Switzerland, having once been here and gone back, leaves 
his home to come to Texas—after two years and a half here 
gets sick, declaring then and continually afterwards his in¬ 
tention not to make Texas his home, and to return to 
Switzerland as soon as he can do so, but is prevented by 
his sickness and destitution for three years, during which 
time he labors upon hire when he can in the ordinary avoca¬ 
tions of the country. 

36 The facts which draw him to his original domicil 
are not strong—far from it. But the residence here 
is fully explained to be not inconsistent with the declared 
intention to return, and not to acquire a new one. In 
the absence of any such declarations, his residence and 
conduct here might easily rebut any claim he might now 
make to have retained his original domicil, by the mere 
fact of being a foreigner. In view of the mode in which 
he chose to shape his declarations of intention, (not to 
make this his home, but to return to Switzerland as soon 
as he was able and got money enough to bear his expenses,) 
had he not shown that, from sickness and destitution he 
was not reasonably able to go, his declarations would have 
been impeached, and being found untrue in part, might have 
been wholly disregarded as constituting an index to his 
intention, and his three years’ residence and conduct here 
would have left in full force to establish a domicil here, 
and thereby negative any claim to his foreign original 
domicil, founded, as it would then be, only upon the estab- 
ished fact of his being a foreigner. 

His declarations of intention stand now unimpeached by 
other facts—are not unnatural or unreasonable in them¬ 
selves, and must turn the scale in favor of Switzerland as 
his domicil. 

The rule as expressed in the case of Ex Parte Blumer 
is the established rule of law upon the subject. It is stated 
in practically the same language in 9 E. C. L., 542: 

* * * In other words, to effect a change of residence 

or domicil, there must be an actual abandonment of the 
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first domicil, coupled wiili an intention not to return to it, 
and there must be a new domicil acquired by actual jresi- 
dence in another place or jui'isdiction, with the intention 
of making the last acquired residence a permanent hbme; 
and the acts of the person must correspond with such| pur¬ 
pose. On a question as to loss of domicil, the intent to re¬ 
turn or the animus revertendi is of equal importance for 
the same purpose. Sometimes the intention of the person 
has been definitely expressed and can be proved by his 
written or spoken declarations. In other cases the conduct 
has been such as to show the intention. In general, aU the 
circumstances of the particular case should be takefi into 
consideration in determining the person’s intention. How¬ 
ever migatory the habitation may be, and however difccult 
on that account may be the proof of the intent to regain, 
yet if proved, residence combined with intention to remain 
will constitute domicil. But intent alone, without alctual 
residence, cannot determine the domicil; and, conversely, 
a domicil once established cannot be given fip by 
37 merely intending to do so, and without actual re¬ 
moval. Therefore one who has resided and carried 
on business for years in one jurisdiction cannot for his 
own purposes insist that his domicil is in another. | The 
facts may belie the expressed intent to retain a domiqil ac¬ 
tually given up. 

The rule is further stated in 9 R. C. L. 557, as follows: 

I 

* * * Domicil is presumed prima facie, to be at that 

place where the party is shown to be, or where he ib resi¬ 
dent. This presumption controls unless rebutted b;f evi¬ 
dence determining his domicil in some other place at that 
time. * * * Continuous residence for a long period of 

time in a given locality raises the presumption that!there 
was the intent to remain and become domiciled there. I* * * 

In the recent ease of Richard F. Cooper and Barbara V. 
Cooper V. Reynolds, decided by the District Court of the 
United States for the District of Wyoming on October 14, 
1927, Judge Kennedy stated: 

I 

In all questions touching the determination of residence 
or domicile of an individual, it has always been a cardinal 
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principle laid down by the courts that the intention of the 
person whose residence is being considered, is most per- 
sausive. A fair example of the general expression of the 
courts may be found in the case of United States v. Jorgen¬ 
son, 241 Fed. 412, where at page 415 that court said; 

“The intention of an alien as to his residence or domi¬ 
cile once established, is a most important, and usually a 
controlling factor in determining his right to citizenship. 

* * * The question of intention is always one of fact 

to be determined from both actions and declarations, and 
ofttimes conduct is more persuasive than words.” 

In the instant case the petitioner testified that he had 
never had any idea of changing his residence at any time 
from Texarkana. We can not doubt, however, from the 
evidence that the petitioner actually did change his resi¬ 
dence from Texarkana. He has not lived at Texarkana 
since his marriage. He has had an actual residence in 
New York State since 1918. That is where his principal 
business interests have been since then. The place 
38 of residence is prima facie the place of domicile. Ap¬ 
parently the only attraction which Texarkana had 
for the petitioner since he left there prior to 1918 was his 
farm at or near Texarkana, which he was holding for sale. 
The evidence does not show a clear intention to resume a 
residence upon it; We conclude that the petitioner’s domi¬ 
cile in 1919 and 1920 was in New York State. 

In this case the petitioner has assumed that all that it was 
necessary for him to prove, in order to overcome the pre¬ 
sumption of correctness on the part of the respondent in 
determining deficiencies, was that he was domiciled in 
Texas during the taxable years. We think, however, that 
if that had been proved, it would not necessarily follow 
that the deficiencies found by the respondent were erro¬ 
neous. From the evidence we cannot determine the amount 
of community income, if any, and the amount of separate 
income of the petitioner for 1919 and 1920. What would 
have been the status of the income received by the wife, if 
both parties had been domiciled in Texas, is also not clear. 
It simply represented profits from the use by petitioner 
of his funds in transactions conducted for the benefit of 
the wife. Furthermore, substantially all of the income of 
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both spouses was earneJ in New York State, a noncbmmu- 
nity-property State, and never taken to the State of 
39 Texas. Whether any of this income would b© com¬ 
munity income if received by persons domicded in 
Texas, it is unnecessary for us to decide. Cf. Abraham B. 
Johnson, et al., 7 B. T. A. 820. | 


Reviewed by the Board. 


Judgment will be entered on 15 days’ notice, und&r Rule 
50. \ 

Sternhagen and Murdock concur in the result only. 
Marquette, Phillips, and Siefkin dissent. 


Now, December 15, 1928 the foregoing Findings o 
and Opinion certified from the record as a true copy. 


f Fact 


[Seal U. S. Board of Tax Appeals, 1924.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
40 United States Board of Tax Appeals. 

Docket No. 10086. 


Lee Rosenberg, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondefit. 

1 

Order of Redetermination. 

I 

Pursuant to the decision of the Board promulgated Feb¬ 
ruary 8, 1928, in the above-entitled proceeding, wherein it 
has been held that the petitioner was not domiciled jin the 
State of Texas, and entitled to file a report as a resident 
of Texas, and the Commissioner having filed a proposed 
final determination with notice of settlement, and the peti¬ 
tioner objecting only to the refusal of the Board to find that 
he was domiciled in and a resident of Texas and entitled 
to file a report as such, it is 

Ordered and decided that there is a deficiency iji pay¬ 
ment of tax: for the year 1919 in the amount of $2,934.69, 
and that there is a deficiency in payment of tax lor the 
year 1920 in the amount of $1,961.17. 

(Signed) B. H. LITTLETON,! 

Member United States Board of Tax Appeals. 
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CPS :aa. 

Washington, D. C.,-,-. 

Enter. 

Entered Apr. 19, 1928. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Xow, December 15,1928 the foregoing Order of Eedeter- 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

41 Filed Oct. IS, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia. 

Docket No. 10086. 

Lee Rosenberg, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in 
the above entitled cause may be review- by the Court of 
Appeals of the District of Columbia. This agreement is 
filed pursuant to Section 1002 of the Revenue Act of 1926. 

LEE ROSENBERG, Petitioner, 

Bv BRUSSEL & BEEBE, 

C. SHINN, 

VERNON B. LOWREY, 

Attorney- for Petitioner. 
COMMISSIONER OF INTERNAL 
REVENUE, Respondent, 

By C. M. CHAREST, 

Attorney for Respondent. 


10 - 1 - 28 . 


M. B. T. 


I 
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Now, December 15, 1928 the foregoing Stipulation cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appe,als, 

42 In the Court of Appeals of the District of Colombia. 

Lee Rosenberg, Petitioners ' 


vs. ; 

] 

Commissioner of Internal Revenue, Respondeiit. 

Notice of Filing. I 

Commissioner of Internal Revenue, 

Washington, D. C.: | 

Please take notice that we are this day (October 17,| 1928) 
filing a Petition for Review by the Court of Appeals bf the 
District of Columbia in the above entitled case. 

GEO. C. SHINN, 

BUSSEL & BEEBE, 
VERNON B. LOWREY,; 
Attorneys for Petition-. 


Receipt of copy of Petition acknowledged. 


C. M. 
H.T. 


CHARIEST, 


General Counsel, Biireau of hit. Bei\ 


43 In the Court of Appeals of the District of 

Columbia. 


Lee Rosenberg, Petitioner, 

vs. I 

[ 

I 

Commissioner of Internal Revenue Respondent. 

j 

Petition for Revieiv. 

To the Honorable the Chief Justice and Associate Jjistices 
of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by the decision of the tJnited 
States Board of Tax Appeals rendered against him !on the 
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19th day of April, 1928 in the case of Lee Rosenberg, peti¬ 
tioner, Versus Commissioner of Internal Revenue, respon¬ 
dent, Docket No. 10086, on the docket of the Board, and re¬ 
spectfully submits his petition for a review thereof by the 
Court of Appeals of the District of Columbia, the parties 
having agreed that the review shall be in this Court, as 
evidenced by stipulation filed with the Clerk of the Board. 

Statement of the Case. 

1. Under and by virtue of the laws of the State of Texas, 
and under the by virtue of the Revenue Act of 1918 and 
Acts amendatory thereof, supplemental thereto, the peti¬ 
tioner, Lee Rosenberg, and his wife, Pauline H. Rosenberg, 
did in the year 1920 render income tax reports for the cal¬ 
endar year 1919 upon the community property basis; claim¬ 
ing residence and domicile for the tax year in question, and 
for many years prior thereto, at the City of Texarkana, 
Bowie County, Texas, and having filed this, and previous 
reports, with the Collector of Internal Revenue at Dallas, 
Texas; and did in the year 1921 render income tax reports 
for the calendar year 1920 on the community property 
basis, claiming residence and domicile for the tax year in 
question, and for many years prior thereto, at the City 
of Texarkana, Bowie County, Texas, having filed thie, and 
previous reports at all times with the Collector of Internal 
Revenue at Dallas, Texas. 

44 2. Thereafter, the Commissioner of Internal Reve¬ 

nue did reject both the reports of Lee Rosenberg, 
and of his wife, Pauline H. Rosenberg, for the tax year 1919, 
and did likewise reject the reports of both of said individ¬ 
uals for the tax year 1920, such reports being rendered on 
the community property basis, and did deny the right of 
the petitioner, Lee Rosenberg, and his wife, Pauline H. 
Rosenberg, to avail themselves of the community property 
provision of the Texas State law as recognized by the 
Revenue Act of 1918, and acts amendatory thereof and sup¬ 
plemental thereto, alleging that said petitioner, Lee Rosen¬ 
berg and said Pauline H. Rosenberg, his wife, were not 
domiciled in the State of Texas during the tax periods in 
question; so that on or about March 11, 1925 the Commis¬ 
sioner of Internal Revenue levied a so-called jeopardy as¬ 
sessment against the petitioner, Lee Rosenberg, in the 
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amount of Five Thousand and Forty Dollars and Seventy- 
eight Cents ($5,040.78) which assessment was lodged in 
the office of the Collector of Internal Revenue for the 
Second District of Texas, Dallas, Texas, and therijafter 
was duly bonded by this petitioner, who forthwith filed a 
plea in abatement thereupon. 

3. The question involved, turning upon the domicile of 
the petitioner, Lee Rosenberg, and his wife, the said Pauline 
H. Rosenberg, was finally determined adversely to tjie in¬ 
terest of the petitioner by the Commissioner of Internal 
Revenue, as set forth in his deficiency letter (ITpPA:4 
60D FHB:403) dated October 21, 1925 and mailed on or 
about October 21, 1925 the deficiency letter admittihg an 
over assessment as against the petitioner, Lee Rosejnberg 
for the tax year 1919 of Two Thousand One Hundred and 
Six Dollars and Nine Cents, this over-assessment i being 
predicated upon the jeopardy assessment of Five Thousand 
Forty Dollars and Seventy-eight Cents, hereinabove set 
out, leaving on account of this petitioner for the tax year 
1919 an alleged net deficiency of Two Thousand Nine Hun¬ 
dred Thirty Four Dollars and Sixty Nine Cents; said de¬ 
ficiency letter further set forth on account of this petitioner 

for the tax year 1920 a deficiency of One Thousand 
45 Nine Hundred Sixty One Dollars and Seventeen 

Cents. From this adverse determination, $s set 
forth in the aforesaid deficiency letter of October 2lj 1925, 
the petitioner, Lee Rosenberg, forthwith prosecuted an ap¬ 
peal, as provided by law, to the United States Bohrd of 
Tax Appeals, said appeal being known as United States 
Board of Tax Appeals, Docket Number 10086. 

4. Said appeal turning upon the question as to whether 
or not the petitioner, Lee Rosenberg, and his wife, tbe said 
Pauline H. Rosenberg, were domiciled in the State of jTexas 
during the tax periods involved, so that they might avail 
themselves of the community property laws of said| state 
in making their tax returns for the said periods, as herein¬ 
before set forth, was heard before said United States Board 
of Tax Appeals, evidence, arguments and briefs for both 
parties to said action being duly submitted, and the issues 
involved were decided by said United States Board of Tax 
Appeals, adversely to the interests and contentions of the 

5-^892a I 
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petitioner, vliieh held petitioner was not domiciled in the 
State of Texas during the tax year 1919 and during the 
tax year 1920, and therefore, that said petitioner had no 
right to avail himself of the community property laws of 
said State of Texas for the benefit of himself and wife, 
said Pauline H. Rosenberg, in making returns for the tax 
years in question, so that on, to wit, the 19th day of April, 
1928 an order of redetermination was entered by said United 
States Board of Tax Appeals, ordering and deciding that 
there was a deficiency in the payment of tax by the peti¬ 
tioner for the year 1919 in the amount of Two Thousand 
Nine Hundred and Thirty Four Dollars and Sixty Nine 
Cents, and a deficiency in the payment of tax by the peti¬ 
tioner for the year 1920 in the amount of One Thousand 

Nine Hundred and Sixty One Dollars and Seventeen Cents. 

% 

5. In the hearing before the United States Board of Tax 
Appeals the petitioner adduced much evidence to show that 
he, for a long time, had been domiciled in the City of 
Texarkana, State of Texas, that he had never changed or 
had any intention of changing said domicile, and that he 

during the tax years in question was so domiciled. 
46 He respectfully submits that the record in this case 
will show that as a matter of law, the respondent, 
who denied a domicile which it was admitted that the peti¬ 
tioner had once established, utterly failed to carry the bur¬ 
den of proof which is required of one who asserts such a 
change. 

6. From the above cited order and decision of the United 
States Board of Tax Appeals the petitioner hereby respect¬ 
fully submits this petition for a review in accordance with 
section 1001 of the Revenue Act of 1926. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board, to his damage and prejudice, as shown 
by the following: 

1. That, as a matter of law, the United States Board of 
Tax Appeals erred in holding that the Commissioner of In¬ 
ternal Revenue sustained the burden on him of proving a 
change of domicile which he asserted. 

2. That as a matter of law, the United States Board of 
Tax Appeals erred in holding that the petitioner was an 
actual resident of the State of New York during the tax 
year of 1919. 
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3. That, as a matter of law, the United States Boarid of 
Tax Appeals erred in holding that the petitioner was an 
actual resident of the State of New York during the tax ^ear 
of 1920. 

4. That, as a matter of law, the United States Boaiid of 
Tax Appeals erred in holding that the petitioner was not 
domiciled in the State of Texas during the tax year of 1919. 

5. That, as a matter of law, the United States Board of 
Tax Appeals erred in holding that the petitioner was not 
domiciled in the State of Texas during the tax year of 1920. 

6. That, as a matter of law, the United States Boafd of 
Tax Appeals erred in holding that the petitioner was ndt en¬ 
titled to divide the certain income received during th(i tax 
year of 1919 between himself and wife upon the commijinity 
property basis, and to exclude from his returns the portion 
of the income allocated to his wife. 

7. That, as a matter of law, the United States 
47 Board of Tax Appeals erred in holding that the peti¬ 
tioner was not entitled to divide the certain income 
received during the tax year of 1920 between himself and 
wife upon the community property basis, and to exclude 
from his returns the portion of the income allocated tb his 
wife. 

8. That, as a matter of law, the United States Board of 
Tax Appeals erred in holding that there was a deficiency in 
the petitioner’s payment of tax for the year 1919 in the 
amount of Two Thousand Nine Hundred Dollars and Sixty 
Nine Cents. 

9. That, as a matter of law, the United States Board of 
Tax Appeals erred in holding that there was a deficiency in 
the petitioner’s payment of tax for the tax year 1920 ip the 
amount of One Thousand Nine Hundred and Sixty OnC Dol¬ 
lars and Seventeen Cents. 

10. That, as a matter of law, the United States Board of 
Tax Appeals erred in holding that the petitioner had no 
right to exclude from his income tax returns filed for the 
tax year 1919 the amount of income allocated to hisj wife 
under the community property law of the State of Texas. 

11. That, as a matter of law, the United States Boaird of 
Tax Appeals erred in holding that the petitioner had no 
right to exclude from his income tax returns filed fpr the 
tax year 1920 the amount of income allocated to hisj wife 
under the community property law of the State of Texas. 
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Wherefore your petitioner prays: 

1. That the Clerk of the United States Board of Tax Ap¬ 
peals be directed to transmit and deliver to the Clerk of this 
Honorable Court certified copies of all documents, records 
and other papers pertinent to the issues herein as required 
by the rules of this Honorable Court and by statutes made 
and provided. 

2. That the decision of the United States Board of Tax 
Appeals entered herein against this petitioner be reviewed 
and reversed by this Honorable Court. 

3. And for such other and further relief as this Honorable 
Court mav deem meet and proper in the premises. 

LEE ROSENBERG, 

Petitioner, 

Bv GEORGE C. SHINN, 

RUSSEL & BEEBE, 

48 VERNON B. LOWREY, 

Attorneys for Petitioner. 


Distkict of Columbia, ss : '' ' " ' \ 

George C. Shinn, being duly sworn deposes and says that 
he is the attorney for the petitioner, that he knows the con¬ 
tents of the foregoing petition, that to the best of his knowl¬ 
edge and belief the statements therein are true, and that the 
assignments of error are well taken and intended to be 
argued. 

GEORGE C. SHINN. 

Subscribed and sworn to before me, in the City of Wash¬ 
ington, District of Columbia, this 17 day of October, 1928. 

ELLA BECKER, 
Notary Public, D. C. 

49 LEE ROSENBERG, 

Petitioner. 


State of New York, 

County of New York, ss: 

On this 11th day of October, 1928, personally appeared 
before me, the subscriber, a notary public in and for the 
County and State aforesaid, Lee Rosenberg, who, being 
duly sworn according to law, does depose and say, that he 
is the petitioner above named; that he has read the fore- 
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going petition; that he knows the contents thereof, arid that 
the facts therein set forth are true to the best of his knowl¬ 
edge and belief, and that the said petition is filed iiji good 
faith; that the assignments of error are well taken and 
intended to be argued. 

LEE ROSENBERG. 

Subscribed and sworn before me, at the City of Ne^y York, 
State of New York, on the 11th dav of October, 1928.i 

MATTHEW B. PROCE,| 
Notary Pi^ihlic, Neiv York Coiinty. 

N. Y. Co. Clk’s No. 266. Reg. No. 0-333. I 

Commission expires March 30, 1930. | 

! 

Now, December 15, 1928 the foregoing Notice of Filing 
and Petition for Review thereof certified from the record as 
a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

50 Lodged, Nov. 24th, 1928. Filed Nov. 26,1928, "pnited 

States Board of Tax Appeals. 

U. S. Board of Tax Appeals. 

Docket No. 10036. 

In the Matter of 

( 

Leo Rosenberg, Petitioner, 

V. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Statement of Evidence Filed for Settlement hy Petitioner. 

Before the U. S. Board of Tax Appeals at Washington, 
District of Columbia, in the matter of Lee Rosenberg vs. 
Commissioner of Internal Revenue, Docket No. 10086, said 
cause came on for hearing and the following evidence was 
adduced, viz: 
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Lee Rosenberg, the Petitioner, produced as a witness in 
his own behalf, being first duly sworn, testified in substance 
as follows: 

That he is the Petitioner and taxpayer referred to in 
these proceedings; asked where he resided, objection was 
made to the question by Counsel for the Commissioner of 
Internal Revenue on the grounds that such a question is a 
mixed one of law and fact, and further that the question 
called for a conclusion from the witness which objection 
was sustained. 

Witness said that he was born in Fulton, Arkansas, Jan¬ 
uary 28, 1878, where he lived three or four years when he 
moved to St. Louis, Missouri, he being then about three or 
four years old; that ho attended school in St. Louis, where 
he lived until he was nineteen or twenty years old, which 
was about the year 1897; in said year he moved to Tex¬ 
arkana, Texas, where he bought cotton on the streets of the 
town; that he made his place of abode, lived and slept at 
Texarkana, in boarding houses for the first few months, and 
later (about 1900) he purchased a little farm, said farm 
being located in Bowie County, about a mile from Tex¬ 
arkana, in the State of Texas; that he raised cotton and 
corn on said farm; that he worked up the farm out of 
51 virgin forest, performing all the usual adjuncts of 
farming and the raising of crops, and also raised a 
few hogs; that he built a house on the farm with cabins for 
serv’ants and that he kept servants on the farm; the house 
was built around 1902 or 1903; that he lived in the house 
which he furnished; it having all the accessories of a home, 
such as bedding and kitchen utensils; that he lived contin¬ 
ually in the house and was there off and on, and at the same 
time he was maintaining a room in Texarkana, and he 
journeyed from the farm to the room in Texarkana as the 
spirit moved him, and that he always considered Texarkana, 
Texas, as his home. 

In answer to the question, “Did you ever have any other 
home that you considered your home?” he replied “I al¬ 
ways considered Texarkana as my home”; said that he 
joined the Texarkana Country Club and was also a member 
of the Texarkana Board of Trade; that he (was listed as a 
taxpayer and) paid taxes on his lands at Texarkana, Texas; 
that after 1903 he continued for many years as a resident of 
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Texarkana engaging in the buying and selling of potton; 
that during the period from 1903 to 1918 (the latter time 
being just before the tax period) he continued to llive at 
Texarkana, spending a large part of the year in Texarkana 
and the rest of the year in St. Louis, Missouri. 

He also went to New Orleans and to New York. lAs his 
business grew larger, he bought a membership in the New 
Orleans Cotton Exchange and later bought a membeiiship in 
the New York Cotton Exchange; that this business took 
him away from Texarkana more and more, until hfe spent 
more time away from Texarkana than he did there,! but he 
was always very much interested in his work at Texarkana 
and always went back there in the fall of the year to do a 
“spot cotton business,” and when this activity was over he 
would travel around the country, going either to Ney* York, 
St. Louis or New Orleans, spending part of the time in 
these places when he was not busy, when he had nothing to 
do in these places. | 

52 The Witness was then asked whether he htid ever 
had the mental intention of changing his residence 
from Texarkana and adopting a new residence anywhere, 
to which he replied, “I never had any idea of changing my 
residence at any time from Texarkana; asked whether he 
had at all times had the intention to revert and return to 
Texarkana as his home and as his domicile, the Witness 
replied “I feel that that is my home and I will go back as 
much and as often as it is possible to do so.” , 

Witness said that during the year 1918 he was required to 
register under the Consci’iptive Draft Law for the conscrip¬ 
tion of soldiers, and that he registered as a citizen pf Tex¬ 
arkana and his registration was sent to Texarkana. I 

Witness further stated that he was married, hi^ wife’s 
name being Pauline Eosenberg; that he married in New 
York April 11,1918, and took his wife to Texarkan^ in the 
fall of 1919, a few months after the marriage; that he was 
living with his wife during the years 1919 and 1920, and 
claimed Texarkana as his home and domicile in 1920. 

Said that during the years 1919 and 1920 he made per¬ 
sonal income tax returns in the State of New York as a 
nonresident member; the Witness was asked where he gave 
his residence in said tax returns, to which questioh objec¬ 
tion was made. During the colloquy which ensued between 
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Counsel, it developed that a special agent of the Internal 
Revenue Department had seen (retained copies) of said 
returns in New York and reported to Counsel for the Com¬ 
missioner of Internal Revenue that Mr. Rosenberg, the Pe¬ 
titioner, had made a tax return in the State of New York 
on the nonresident basis, and Counsel was given leave to 
file certified copies of said returns in the evidence, but did 
not do SO; the ^Yitness further testified that he had made 
his last will and testament, in which ho had described him¬ 
self as a citizen of Texarkana, Texas. 

On cross examination the Witness further testified as fol¬ 
lows : 

That he moved from Fulton, Arkansas, to St. Louis, Mis¬ 
souri, about 1881 or 1882, when he was three and a half or 
four years old, having gone there with his father and 
mother, where they continued to reside until 1897, at which 
time he w’as nineteen years of age; that just before he was 
twenty-one years of age he left St. Louis and went to Tex¬ 
arkana, his father and mother continuing to reside in St. 

Louis where they live and have their abode at the 
53 present — that he did not live at the Broad Street 
office in Texarkana, though he may have worked 
there some nights all night; that his home on the farm near 
Texarkana was a little frame house; that he never owned 
anything before and wanted a home so he built a little 
house; that it contained living room, and dining room— 
about four rooms and was of frame construction; that when 
he went there it was timber land, but that he was opening 
it up; that the servants he mentioned as working for him 
were working as share croppers or share tenants, and when 
he wanted them to do anything for him, they would do it; 
that there were always men on the place,—one man espe¬ 
cially looked after it, his name being Mose Harris, a colored 
man; that Mose Harris stayed at this place for about nine 
years; that he stayed on the place for three or four years 
then went back to Texarkana and then would go back and 
work on the farm; that he had a manager for the farm by 
the name of Richard Lovelady, who came with him twenty- 
five years ago and who is still with him. 

Witness said that his actual place of abode was at the 
farm near Texarkana, and in the towm of Texarkana,—^he 
would sometimes be in one place and sometimes in the 
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other; that when he spoke of the place where he would al¬ 
ways continue to return as his home he referred td the 
farm; that since his marriage his wife had spent no nights 
on the farm, but he had spent nights there; that whein he 
returned to Texas, he stayed with his wife at the Avenue 
address most of the time where he had an apartment ip the 
Avenue Hotel. 

Witness was shown an individual income tax return! pur¬ 
porting to be the return of Lee Eosenberg for the iyear 
1919, signed for him by j\Ir. Lovelady, which he recognized 
and on which the place shown was 702 West Broad Street, 
Texarkana, Texas, which place the Witness said wals his 
office; said that he had not intended the address stated in 
the tax return to be his residence, but that it was his place 
of business; that he purchased a seat in the New Yorl^ Cot¬ 
ton Exchange about 1910 or 1911, and he purchased i seat 
in the New York Stock Exchange about seven or height 
years ago,—about 1919; that his office in Texarkana y^as in 
charge of a bookkeeper round about 1910 or 1911; after the 
bookkeeper left, Mr. Lovelady took charge of things 
54 and Mr. Lovelady has been in charge of the offibe for 
the last ten, eleven, or twelve years; besideb Mr. 
Lovelady who looked after the business. Witness had la man 
by the name of Strickland looking after the business; that 
he usually had three people in the office; that at the pjresent 
time, Mr. Lovelady is in charge of the office; that he had 
others in the office besides Mr. Lovelady since 1919, ijind he 
was there and worked there in 1919. i 

Said that his practice of leaving Texarkana, going ground 
the country at various times and returning to Texarkana in 
the fall of the year developed subsequent to 1910 oif 1911, 
and said practice started after he bought his membership 
in the New Orleans Cotton Exchange around 1908 of 1909, 
and he bought his seat on the New York Cotton Exchange 
around 1911; beginning in 1911 the Witness stated that he 
did not spend the major part of his time in Ne\\f York 
City,—not for the first years; that he only spent a short 
time there because his time was more taken up in Texar¬ 
kana ; that he began to spend the major portion of his time 
in New York City in 1920, which was after his marriage. 
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"Witness stated that besides Nev.' Orleans, New York and 
St. Lonis which he visited in travelling, he went to Europe, 
went to England on one occasion to make some cotton con¬ 
nections ; that when he went back to St. Louis he did not go 
on business but went to visit his folks, as he made it a prac¬ 
tice since leaving there to visit his folks, frequently at first, 
but onlv occasionallv later: that his visits to St. Louis to see 
his folks between the year 1910 and the time he was mar¬ 
ried were more frequent; from 1910 to 1918 his trips to St. 
Louis were three or four times a year for a couple of days, 
it being only an over-night trip to St. Louis. 

Asked where he was actuall}^ sleeping and eating at the 
time he was married Witness answered—I had an apart¬ 
ment, it was at 230 West 79th Street; Witness when asked 
where he had described himself as being a resident in his ap¬ 
plication for a marriage license, replied that he did not 
know, that he could not remember, that he had not seen his 
marriage license since he had married; asked what other 
places he had actually eaten and slept, the witness replied, 
“Texarkana”—at particular times, and that he had been 
around several other places in the United States; that he 
had a place at Great Neck, Long Island, at which place he 
staved everv vear from five to six months, sometimes 
55 a little longer; that he purchased this place in 1916 or 
1917, before he was married, but that he did not think 
he had lived there any during the years prior to the time 
he was married that he did live there after he was mar¬ 
ried,—that when he was first married he did spend some¬ 
times week-ends at Great Neck a day or two days at a time; 
that he had a small portable bungalow^ there. 

Witness was not sure how many times he had been in Tex¬ 
arkana since 1918, that he may have gone there three times 
in one year, that he thought he had gone to Texarkana in 
one year three or four times on different trips; Witness 
denied that he had not been to Texarkana from 1920 to 
1924; but said he had been there; that he had not voted 
there since 1910 or 1911. 

Witness stated that he maintained two offices, one in New 
York City and one in Texarkana; at his office in New York, 
60 Beeker Street, his office force consisted of one man and 
sometimes two; that he had this office in 1919 or 1920 while 
the Cotton Exchange Building was being erected; that Wit- 
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ness’ membership in the Xew York Stock Exchange began 
in 1911, but he did no active business for a number of ylears, 
merely had the membership; that he has been more dctive 
in the Stock Exchange since 1921 or 1922; asked if hb ac¬ 
tively traded on the Stock Exchange in 1918, Witnesis re¬ 
plied ‘ ‘ I may have traded, but if I did trade it was on% for 
a few months. That was about the amount of leisure in 
those days.” I 

Witness denied that he had given his wife a large aipount 
of property when they were married, or that his w*ife had 
considerable property when they were married or thajt she 
later acquired a considerable amount or that he gave her a 
considerable amount subsequent to the marriage; Witness 
was asked whether in 1919 or 1920 he traded on the Stock 
Exchanges through his wife’s name, to which he replied that 
he may have made a few little trades; they were madie for 
her and in her name and they were for her; that he never 
made any deals on the Exchange in her name for hinjiself; 
interrogated as to whose funds were used in deals ma(^e for 
his wife. Witness replied, “If I made any deals for hef, she 
was not required to put in any funds. I attended tq that 
myself;” that the result of any trades made for his| wife 
were either profits or losses and it was all for her one way 
or the other, whether profit or loss; that whatever trades 
were made in the Witness’ name were for himself, and any 
made for his wife were in her name. 

56 Witness was asked “Did you maintain these two 
offices one in New York and one in Texarkana for 
the purpose of recording your business operations ijn the 
State of Texas and the State of New York, respectively?” 
to which Witness replied, “No, the Texarkana office w^s the 
head office and made all the returns. Everything whs re¬ 
ported to Texarkana at the end of the season;” that the re¬ 
sults of operations in the State of New York were reported 
to Texas where they made up the reports; that the books in 
New York recorded the transactions that took place ih that 
State; that there may have been some reports that came to 
Texarkana that were checked up and looked over iij New 
York, but most everything was kept in Texarkana, or sent 
to Texarkana; that separate books in the office at Texar¬ 
kana contained the records of his income and expends in 
the State of Texas; that results from New York were re- 
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ported to Texarkana, where the accounts were consolidated 
for the purpose of income tax returns. 

Interrogated by the Memberof the Board,the Witness tes¬ 
tified that he did not vote in New York State during any of 
the years from 1911 to 1920; at this point there was ad¬ 
mitted in evidence the income tax reports of the Petitioner, 
Lee Rosenberg for 1919 and 1920, produced from the Gov¬ 
ernment records, said Exhibits being numbered “Petition¬ 
er’s Exhibit No. 1” and “Petitioner’s Exhibit No. 2” re¬ 
spectively. These exhibits show that the income tax return 
for 1919 was filed for Petitioner bv Loveladv on March 12, 
1920 and shows a total net income subject to surtax of $49,- 
713.98. This return was not on a community property 
basis. A separate income tax return was filed for the wife 
for 1919 in which there was reported a net income of $25,- 
232.64. On or about September 15,1921 an amended income 
tax return was filed for the petitioner by Lovelady on the 
community property basis, which return showed a total net 
income subject to surtax of $33,340.62. That Petitioner’s 
income tax return for 1920 was filed by Lovelady as agent 
for Petitioner on March 21,1921 and was made on the com¬ 
munity property basis. This return showed a net income 
on which taxes were to be computed of $33,339.50. 

57 Thereupon Harvey B. Gram, a witness produced 
on behalf of the Petitioner, being first duly sworn, 
was examined and testified on direct examination in sub¬ 
stance as follows: 

That he is employed in the Adjutant General’s Office of 
the War Department, and is familiar with the compilation 
and filing of the draft records of the Selective Draft Board 
for the years 1917 and 1918; the Witness produced from the 
files of said office the record of Lee Rosenberg of Texar¬ 
kana, Texas, including the registration card of Lee Rosen¬ 
berg; a photostatic copy of said registration card was of¬ 
fered in evidence and marked “Petitioner’s Exhibit No. 3;” 
said registration card contains the home address of Lee 
Rosenberg as Texarkana, Texas. 

Thereupon a colloquy insued between Counsel for the 
respective parties, during which it was admitted for the 
Petitioner that the Exhibit attached to the Petition of Lee 
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Eosenberg correctly recv^rds the income of the husband and 
the source from which that income was derived; it w^s also 
admitted that the income shown on said tax account com¬ 
piled by the Government correctly states the incoine re¬ 
ceived by the husband and wife (Lee Eosenberg and his 
wife) in the years shown and from the sources stdted by 
the Government. 

It is stipulated and agreed by the parties heretjo that 
the said Exhibit, which will be made a part of the irecord 
in this case may be considered as a part hereof as though 
set forth in full herein. I 

In addition to the above testimony, deposition^ were 
placed in evidence in substance as follows: I 

I 

William C. Lovelady testified that he had been ^forking 
for Lee Eosenberg since 1901 or 1902 and that at the pres¬ 
ent time he was Superintendent-Manager of his farms, real 
estate business, and anything else he has to attend to in 
this part of the country (Bowie County, Texas); th^t dur¬ 
ing the years 1919 and 1920 said Eosenberg clainjied his 
citizenship and home at Texarkana, Texas; that he! had a 
residence on the farm which he built in 1904 or 190^; that 
said farm contained one hundred and seventy acred in the 
tract on which the house was built, and was about thfee and 
one half to four miles southwest of Texarkana; that said 
residence was kept furnished and nobody ever used it ex¬ 
cept Eosenberg; that Witness lived on the same tract of 
land on the opposite side of the road and looked after 
58 both pieces of property. He had lived on the farm 
about five years and had looked after it eve}r since 
Eosenberg had it. The farm was cultivated each year al¬ 
though some of it might not be rented every year. Cdrn, cot- 
tonand haywere produced. In addition tothe residehce and 
furnishings of the house, Eosenberg owned stock; a buggy- 
horse which was for his personal use only, and niules to 
work the place; that the buggy-horse was still there for 
Eosenberg’s use and no one else ever used it; th^t when 
Eosenberg acquired the place it was practically allj woods. 
There were about six hundred acres and all except about 
fifty acres had been put into cultivation since he bought it. 
On the one hundred acres first acquired, the improvements 
were made at Eosenberg’s suggestion, the building of the 
house, laying out of the grounds and gardens and things of 
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that kind and for the others the witness would arrange 
tenant houses and l)arns and things of that kind. Rosen¬ 
berg drew the plans and had the residence used by him con¬ 
structed; that in addition to farming, Rosenberg was en¬ 
gaged during the years 1919 and 1920 in Texarkana in the 
business of buying and selling spot cotton; that for that 
purpose he maintained a regular office, a sample room, a 
wharf, and a shod, 702 West Broad Street, Texarkana, 
Texas. 

Rosenberg registered for the draft at Texarkana, Texas 
in 1918. Witness knew this because he personally had for¬ 
warded the card of registration to Rosenberg who, at that 
time, was in New York. 

Rosenberg had had one hundred acres of land, Bowie 
County, Texas, prepared for a horse-breeding farm in 
192.3; that he, the Yvltness, kept Rosenberg advised every 
week of conditions on the farm. 

On Cross Examination, Lovelady testified that he did not 
know when Koscn]>erg first began his work in New York; 
that nearly every year, after the spot business was over 
Rosenberg would go either to New York, Memphis, New 
Orleans, or somewhere else; that in 1919 he did some spot 
cotton business in Texarkana. 

59 AVitness could not state when Rosenberg closed 
out the spot cotton business but his recollection was 
that Rosenberg did not close out the business in 1919. Wit¬ 
ness thought that they carried cotton over from 1919 to 1920 
in storage at Texhrkana; Witness stated that Rosenberg 
didn’t do as much spot cotton business in 1919 but could 
not say he didn’t do any and couldn’t remember just what 
was done. Witness was unable to say definitely howoften in 
1919 Rosenbergcame toTexarkana, saying that heonly came 
once if he came, that he always came in September or Octo¬ 
ber for the cotton season; Witness thought that he came in 
that year; Rosenberg came in 1918, 1919 and 1920 bringing 
his wife with him; Witness could not say whether Rosenberg 
or his wife stayed in the house on the farm in 1919 and 1920 
as Witness was at those times living in town. Asked 
whether he knew whether Rosenberg stayed there on the 
farm he said, “I know he went out there every day— 
couldn’t swear to that.” Witness said Rosenberg’s farm 
house had a living room, dining room, kitchenette and 
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glassed-in porch; that the living room had chairs ahd other 
pieces of furniture and in the kitchen there is an 0 |il stove, 
but didn’t know just what all there is in the hous$ and in 
answer to a question as to whether the furnishings of the 
farm house were of a kind iMr. Rosenberg was accjastomed 
to have in his living quarters, witness said,—“w(^ll I ex¬ 
pect he has nicer stuff now. ’ ’ Witness stated that he made 
weekly reports to Rosenberg at his office address! in New 
York while he was there but did not make weekly! reports 
to him while he was n Texarkana. Witness stated that the 
improvements made on the farm were siTbstantial apd were 
all made prior to the year 1919 but had been maintained 
and kept up since that time. ' 

Witness stated that Rosenberg was in business jin New 
York; that practically all his important business has been 
away from Texarkana since January 1, 1919; thatihe mar¬ 
ried in New York; that witness had never visited him in 
New York and couldn’t sav whether he maintained a home 

• I 

there but thought he owmed a summer home at Great Neck, 
Long Island. In response to the question as to wheii Rosen¬ 
berg made a lot of money on cotton, Witness stated that he 
did not know; that Rosenberg made right smart of money 
every year in spot cotton business, he didn’t knoiv about 
any contract business; and in response to a question, “In 
1919 he has made a lot of raonev—where did he mhke it?” 
answered “In New York I suppose.” To the question 
“practically all of his busines activities in 1919 and 
60 1920 were in New York? the Witness answered. Yes, 

Sir.” Witness said there were thirteen or fourteen 
houses on the farm, the Rosenberg house, the hoqse Wit¬ 
ness lived in and houses for help. Witness said I that he 
couldn’t swear w-hether Rosenberg occupied the farm house 
since January 1, 1919 as the witness wasn’t living there; 
that Rosenberg stayed out there lots before he married but 
witness couldn’t say whether it was his place of actual liv¬ 
ing. Rosenberg kept provisions out there and if he wanted 
to stay out there he did. He stayed in town practically all 
of the time during the cotton season. 

On Re-direct Examination Witness said that a great deal 
of cotton was carried over in 1919, and was shipped; to New 
Orleans and held there; said that 184 bales were Isold in 
June, 1920, and the proceeds were deposited in the Tex- 
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arkana National Bank; said that spot cotton business was 
conducted by iMr. Rosenberg in Texarkana in 1919; said he 
did not know the extent of business for that year; said that 
a spot cotton business was conducted by Rosenberg at Tex¬ 
arkana in 1920. 

Upon Re-cross Examination Witness said that the volume 
of cotton business done in 1920 was small as compared with 
1918 and 1919. Witness said that Rosenberg had offered 
the farm for sale and in answer to questions as to whether 
he was holding the farm as an investment hoping that Tex¬ 
arkana would grov' and make him some money out of it; 
said: “I guess so, it has already made him some money.” 

On Re-direct Examination Witness said that Rosenberg 
had in all six hundred ac/es of land “out here and three 
thousand acres up by BeKalb”; that he held the original 
one hundred acres which ho first acquired as his home; that 
he had not offered to sell that, that it was the DeKalb 
property which he offered to sell; that ho knows of no nego¬ 
tiations to sell the home place. Witness said that Mr. 
Rosenberg would “return to carry on business; would go 
away and spend a while and then come back and stay until 
the cotton season was over, or until he wound up his busi¬ 
ness; that is what I meant by one trip back; or he might 
during that time go to New Orleans and back; he would 
generally come in September, or October, depending on how 
early the crop moved. ’ ’ 

On Re-cross Examination Witness was asked—“In con¬ 
nection with holding the farm for speculation purposes I 
want to get it clear whether or not you understood his in¬ 
tention in connection with a separate sale of the farm.” 

To this Witness answered—“Well he would sell it.” 
61 Witness did not know of any negotiations by Rosen¬ 
berg to sell the farm or efforts by him to sell it but 
Rosenberg told witness that “he would sell it if he didn’t 
think the possibilities for oil were good here and that if 
he did sell it he would retain the oil rights.” Witness 
stated that negotiations made in the past were for the sale 
of the DeKalb property and did not include the one hundred 
acre farm. 

Witness was again unable to say whether Rosenberg 
came in 1919 or 1920, that he made one trip a year and 
couldn’t swear whether he stayed one month or eight 
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months. Rosenberg bought and sold cotton there during 
the time. His books showed that he sold the cotton during 
that time. Witness did not know how much. Witness said 
Rosenberg conducted business there in 1919 and 1920; 
Rosenberg actually conducted business in 1919 and 1920. 
Rosenber<Z did the buying, Witness did the handling after 
cotton was bought. Witness did not know how many bales 
but it was not as much as in previous years. 

Upon Re-direct Examination the Witness testified that 
he handled the bank acount, cancelled checks, etc., wikh the 
Texarkana National Bank and was familiar with the pay¬ 
ments made there; that Mr. Rosenberg was a charter mem¬ 
ber of the Country Club, a member of the Chamber of Com¬ 
merce, and the Elks Club of Texarkana, Texas; that l|e was 
sure he joined the Country Club prior to 1919; that lie was 
not certain when he joined the Elks Club or the Chamber of 
Commerce. Witness further testified that Rosenberg car¬ 
ried insurance on his property, including some and possibly 
all of his automobiles in New York, with F. W. Offenhauser 
& Company of Texarkana. 

I 

1 

John W. Wheeler was then sworn as a Witness fbr the 
Petitioner. He testified that he was President of the Tex¬ 
arkana National Bank and had been employed by thai bank 
for twenty-six years; that he had been a resident of Tex¬ 
arkana, Texas for more than twenty-six years; that he had 
known Lee Rosenberg for twenty-four years or longer; dur¬ 
ing all of which time Lee Rosenberg had been a customer 
of Texarkana National Bank. 

62 Said Rosenberg during all these years claimed 
Texarkana, Bowie County, Texas, as his permanent 
residence and domicile; that he maintained a house, fur¬ 
nished and in good shape for occupancy, for his owto use, 
on his farm near Texarkana; that Rosenberg had ghown 
him (the Witness) over his farm and place; that he had an 
elaborate display of flowers around the place, that hb took 
a great deal of interest in it; that he had heard Rosenberg 
refer to this house as his residence; and that he stated he 
expected to continue to improve it from time to time. 

When asked whether Rosenberg had been in Texarkana 
during the years 1919 and 1920, the Witness replied that he 
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did not recall the exact date,hut thr.t totlie best of his knowl¬ 
edge and belief he had been. Witness knew Wm. C. Love- 
lady, knew him to be the manager of the Rosenberg farm and 
to look after his interests in and around Texarkana and 
came into contact with Lovelady in connection with Rosen¬ 
berg’s business at the bank. 

On Cross Examination Witness did not know when Mr. 
Rosenberg married but knew he had been married several 
years. In answer to question where Rosenberg lived 
since his marriage. Witness said, “He has been different 
places; as previously stated, Texarkana was his home; he 
has been in St. Louis, New York, Texarkana, and some 
points upon the Atlantic Coast.” In answer to question as 
to whether he understood that Rosenberg’s home as his 
actual place of residence was in New York, the Witness 
said: “I know he spent considerable time in New York.” 
Witness has visited Rosenberg’s office in New York in 1919; 
but could not say whether Rosenberg’s principal occupa¬ 
tion was in New York during the years 1919 and 1920 but 
knew he was a member of the New York Cotton Exchange 
and has bought cotton on the exchange, but could not say 
to what extent. Witness could not give the extent of 
Rosenberg’s spot cotton business in Texarkana in 1920. 
Witness could not compare those activities with Rosen¬ 
berg’s activities in the East as he did not know what those 
activities were. Witness could not say whether Rosen¬ 
berg’s business in Texarkana in the years involved were 
large. He did not recall whether Rosenberg closed out in 
Texarkana in the spot cotton business in 1919. He couldn’t 
recall what business he did in spot cotton in the years 1919 
and 1920. 

63 Witness believed that Rosenberg was in Texarkana 
in the years 1919 and 1920, but did not know how 
many times, he couldn’t say -whether Rosenberg’s -wife 
was there in 1919 but she was there with Mr. Rosenberg on 
several occasions—she accompanies hi- wherever he is. 
If they were married in 1918 they were in Texarkana in 
1919 and 1920—witness’ recollection is that she was with 
him, recollection is that they were there for a period and 
had quarters at the Avenue or Huckins House. Witness 
did not know whether Mr. and Mrs. Rosenberg had ever 
resided at the house on the farm, he had never called on 
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them there; it was his understanding that when they I came 
to Texarkana tliey visited the farm but whether they went 
out and stayed all night he couldn’t say. He did not follow 
them up. Witness did not know whether Rosenberg stayed 
in the farm house since January 1, 1919. His recollection 
is that the house is small. It has been several years since 
witness was there. He could not say whether the placie had 
been kept up since Rosenberg moved to New York. When 
Rosenberg first bought the house he kept it up and it was 
witness’ understanding that he has always maintained it. 
Witness did not know of improvements made since January 
1, 1919 as witness hadn’t been on the place since 1919. 

The Witness stated that the bank had had correspondence 
with Rosenberg through his New York office. 

Witness was asked if he could state whether or not it 
has been generally understood in the community thait ]\Ir. 
Rosenberg has been living and residing in New York as his 
place of residence for the past few years, he stated: “I vfill 
answer that by stating that he has been in New' York a 
good portion of his time but I have always understood 
that he claimed Texarkana as his residence.” ' 

Witness in further questioning said he did not I know’- 
what the communitv said. Asked whether he considered 
Rosenberg’s domicile in Texarkana at this time, Witness 
said he understood that he was in New York “right ijiow.” 
Asked whether there is any difference in the status ^t this 
time and w'here he lived in 1920 witness answ'ered, “leould 
not say. ’ ’ Asked whether he knew of any difference in the 
status, w’itness said, “I don’t know'.” 

64 On Redirect examination the Witness said that he 
knew' Mr. Rosenberg still claimed his domicile to be 
in Bow'ie County, Texas, and that he knew of no abandon¬ 
ment of that domicile by him. | 

Louis Heilbron was then sworn as Witness for the Pe¬ 
titioner. Witness stated that he had lived in Texarkana 
for fifty years, that Rosenberg had been in Texahkana 
twenty-eight or twrenty-nine years, and that he kne\V that 
Rosenberg claimed his permanent home and citizenship in 
Texarkana, Texas. 

Witness stated that Rosenberg had acquired a farm south- 
w'est of Texarkana, something like tw'enty-two or tAf'enty- 
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five years ago, wliicli was just general knowledge, and that 
he had built a house thereon for himself and had occupied 
it a part of the time; that Rosenberg maintained an office 
and a place of business at 702 West Broad Street, Texar¬ 
kana, Texas, and had a cotton platform in Texarkana. Wit¬ 
ness said that he had heard Mr. Rosenberg state that his 
permanent home and residence was and is in Texarkana, 
Texas; said that Rosenberg had in the neighborhood of 500 
acres in the farm; that the farm was being cultivated each 
year; that in 1923, Rosenberg had told him that it was his 
intention to establish a horse-breeding place out there; said 
that Rosenberg still maintains his connection with the 
Chamber of Commerce, the Country Club and other organi¬ 
zations in Texarkana. 

Witness said his acquaintance with Rosenberg was inti¬ 
mate and brought him in contact with Rosenberg when 
thev were both in Texarkana. Witness had been out to 
Rosenberg’s farm when Rosenberg was using and occupy¬ 
ing the home. It was fully furnished for use and occupancy 
when witness was there and was occupied by no one but 
Rosenberg, being reserved for his personal use. Witness 
knew Lovelady who lived in a house separate and distinct 
from the Rosenberg house. 

On Cross-examination Witness said that Rosenberg mar¬ 
ried in 1918 in New York, where he lived at that time and 
where witness “judged” his principal activities were being 
conducted. During the years 1919 and 1920, Rosenberg 
was living with his wife in New York. The first place Wit¬ 
ness remembers that Rosenberg and his wife lived 
65 was in a rented apartment in New York City proper. 

Witness knew that Rosenberg resided at Great Neck, 
Long Island, that he had a summer home there which Wit¬ 
ness had visited, he thought, in 1920. During the wfinter 
months Rosenberg had quarters at the St. Regis Hotel in 
New York City. Witness stated that in 1919 and 1920, 
Rosenberg did not reside or live in Texarkana in the sense 
that it is commonly understood that a man lives in a place. 

Witness did not know how many visits Rosenberg made 
to Texarkana in 1919. His stay was not long. Rosenberg 
and his wife were not in Texarkana any length of time 
during these years. Neither Rosenberg nor his wife lived 
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or resided on the farm after January 1, 1919. T;he oc¬ 
cupancy of the home by Rosenberg testified to by \idtness 
(on direct examination) was prior to Rosenberg’s marriage. 

Rosenberg’s principal occupation since his marriage has 
been the cotton business in New York. Witness did not 
know the extent of Rosenberg’s cotton business in jTexar- 
kana except that he bought some cotton there. Witness 
supposed these activities to be large but did not kndw. 

Witness did not know of any meetings of the Elk^ Club, 
Chamber of Commerce or Countrv Club attended bv Rosen- 
berg since 1919 and said that it was not necessalry for 
Rosenberg to be a resident of Texarkana to be a mernber of 
these organizations. I 

Witness from his intimate acquaintance with Rosenberg 
would state that he (Rosenberg) had been living ifi New 
York from the time of his marriage to the time of the 
hearing. | 

On Redirect examination Witness said that he knQw that 

I 

Mr. Rosenberg still claims his citizenship in Bowie County, 
Texas, and that he still claims this to be his pertnanent 
home. 

(S.) GEO. C. SHINN, 

VERNON B. LOWREYj 

Cotinsel for Petitioner. 

C. M. CHAREST, | 

General Counsel, Bureau of Internal Revenue\ 

Counsel for Respondent. 

Approved Nov. 26, 1928. 

CHARLES P. SMITH, | 

Member U. S. Board of Tax Appeals. 

I 

Now, December 15, 1928 the foregoing Statement of Evi¬ 
dence certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE^ 

Clerk U. S. Board of Tax Appeals. 
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66 Filed Dec. 7, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 10086. 

Lee Rosenberg, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

The Clerk vill please prepare the record in the above 
entitled case for transmission to the Clerk of the Court 
of Appeals of the District of Columbia, as follows: 

1. Docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

o. Findings of fact, opinion, and decision of the Board. 

4. Petition for Review. 

5. Statement of Evidence as settled upon, including tax 
account of Lee Rosenberg stipulated for on page 8 thereof. 

6. Stipulation filed under Section 1002 of the Revenue 
Act for Review by the Court of Appeals of the District of 
Columbia. 

7. This PriDcipe. GEORGE C. SHINN, 

Attorney for Petitioner. 

Received a copv this 7th dav of December, 1928. 

C. M. C., 
M., 

General Coxinsel, Bureau of Internal Revenue, 

Now, December 15, 1928 the foregoing Designation of 
Record certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4892. 
Lee Rosenberg, appellant, vs. Commissioner of Internal 
Revenue. Court of Appeals, District of Columbia. Filed 
Dec. 17,1928. Henry "W. Hodges, clerk. 
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IN THE 

Court of ^[9peal£i,Btotrtct of Columiita 

I 

No. 4892. i 


Lee Eosenbeeg, Appellant, 
vs. 

CoMMISSIONEE of InTEENA*«R[^ REVEirTJE, 

Respondent. ■ 


BRIEF BY THE APPELLANT.* 


STATEMENT OF THE CASE. 

i 

Lee Rosenberg, the appellant herein, filed incolne 
tax returns for the years 1919 and 1920 in the office 
of the Collector of Internal Revenue at Dallas, Texas. 
These returns were on the community basis with his 
wife, claiming domicile in Texarkana, Texas, under 
authority of Section 213 of the Revenue Acts of 1918 
and 1921, as interpreted by Treasury Decisions 3071 
and 3078, and confirmed by Section 1212 of the Rev¬ 
enue Act of 1926, which provides: i 


*Page references in this Brief are to the Record. 
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“Income before January 1, 1925, of a marital 
eommunitv in the income of which the wife has a 
vested interest as distinguished from an ex¬ 
pectancy, shall be held to be correctly returned 
if returned by the spouse to whom the income be¬ 
longed under the state law applicable to such 
marital communitj- for such period. And any 
spouse who elected to return such income shall 
not be entitled to anv credit or refund on the 
ground that such income should have been re¬ 
turned by the other spouse.” 

Texas is a community property State within the 
pur\dew of this act. 

The returns filed by the appellant for the years 
1919 and 1920 were rejected by the Commissioner of 
Internal Revenue, who held that the appellant was 
not domiciled in the State of Texas, and hence had 
no right, nor his wife, to avail himself of the com¬ 
munity property laws of that State. An appeal was 
taken from this decision to the Board of Tax Appeals, 
which on February 8, 1928, affirmed the position of 
the Commissioner of Internal Revenue, holding that 
the taxpayer was an actual resident of the State of 
New York during 1919 and 1920, and that he was not 
domiciled in Texas during those years, (p. 14, Record) 
In its decision the Board of Tax Appeals states that 
“The only issue raised is as to the petitioner’s right 
to divide certain income received by him during the 
years 1919 and 1920 equally between himself and wife, 
and to exclude from his income in income tax returns 
filed for those years the amount of income allocated 
to the wife” (p. 15, Record). 

It is from this decision of the Board of Tax Ap¬ 
peals that the taxpayer now prosecutes this appeal to 
the Court of Appeals of the District of Columbia, by 
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stipulation (p. 30). The amount of money involved 
is about Five Thousand Dollars. 

ERRORS RELIED UPON. 

i 

It is the principal contention of the appellant that, 
as a matter of law, the Board of Tax Appeals eri-ed 
in holding that the appellant was not domiciled in the 
State of Texas during the years involved, and in :re- 
fusing to permit him to file his returns for these yejars 
upon the community basis as provided by law. In 
this connection the appellant also urges that the Com¬ 
missioner of Internal Revenue failed to carry the 
burden of proof which the law places on him in alleg¬ 
ing a change of domicile. j 

ARGUMENT AND DISCUSSION. 

Board of Tax Appeals Misconceives the Case. 

It appears to the appellant that the Board of Tax 
Appeals entirely misconceives both the facts and the 
law placed before it, being guilty of a looseness; of 
scrutiny and a looseness of thinking which is disap¬ 
pointing and discouraging as coming from the high 
government commission. 

The Commissioner of Internal Revenue, in his 
original deficiency letter addressed to the appellant 
herein, on October 21, 1925, stated that the commufiity 
tax returns were rejected because “it is apparent that 
you had extensive business activities in New York, 
and had no intention of establishing a domicile in the 
State of Texas” (p. 11). The Board of Tax Appeals 
fixes upon this conclusion as the basis of its decision, 
and quotes it verbatim in the second paragraph of; its 
opinion (p. 18). 
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It is respectfully submitted that upon the face of 
this statement alone, the fact that the taxpayer had 
extensive business activities in New York, is of slight 
significance in determining his domicile, unless sup¬ 
ported by other compelling facts. 

Further, it is submitted that the Board of Tax Ap¬ 
peals hopelessly misapprehended the evidence placed 
before it, and the relative positions of the taxpayer 
and the Commissioner of Internal Revenue, when it 
found that Mr. Rosenberg “had no intention of es¬ 
tablishing a domicle in the State of Texas.” There 
can he no possible question hut that for hventy years 
immediately preceding the tax periods in question Mr. 
Rosenberg had an established domicile in Texarkana, 
Texas {p. 38).\ He moved there when he w’as nineteen 
years old, and went into the business of raising and 
dealing in cotton. He purchased one hundred acres 
of land which he “worked up out of virgin forest,” 
“performing all of the usual adjuncts of farming and 
the raising of cotton.” He built a house for himself 
with cabins for the servants. He bought cotton on 
the streets of the town, and maintained a room in town 
for his convenience, so that for all of this time, and 
until now, he has really had two places of abode 
in Texarkana, as befits a man whose duties regularly 
take him back and forth from town and farm. He 
became a member of local civic organizations, the 
Country Club, the Chamber of Commerce, and the 
Elks Club, and still maintains his standing in these 
organizations. As time went by, his thrift and dili¬ 
gence were rewarded. He came to where he had 
business interests in New Orleans, and New York, and 
even in England and upon the continent of Europe, 
(p. 42) It is no wonder that a man whose interests 
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expand in this way should feel strongly bound to the 
place which has been the fountain-head of his success, 
and should say that he has never at any time had ahy 
idea of changing his residence from Texarkana, that 
he will always feel that Texarkana is his home, and 
will go back there as much and as often as possible 
(p. 39). Surely the Commissioner of Internal Rev¬ 
enue and the Board of Tax Appeals are hvisted in 
their reasoning when they say that Rosenberg “hhd 
no intention of establishing a domicile in the State of 
Texas.” It was the Commissioner that asserted; a 
change of domicile, and the burden is upon him w^o 
makes such an assertion to prove it. 


Authority. 

Where a change of domicile is alleged, the biir- 
den of proving it rests upon the person making the 
allegation. Mitchell v. U. S., 21 Wall. 350. |A 
domicile, once acquired, is presumably retained 
until otherwise shown. International Railwjay 
Company v. Anderson Co. (Civ. App. Tex.) 1^4 
S. W. 305. A domicile, once acquired, is presumed 
to continue, and the burden of proving a change 
rests upon the party alleging it. Anderson v. Wajtt, 
138 U. S. 694; Desmare v. U. S., 93 U. S, 605; Ennis 
V. Smith, 14 Howard, 400; State v. Moir, 207 111. 
180; In Re Moir’s Estate, 69 N. E. 905; Lowry! v. 
Bradley, Speers Eq. (S. C.) 1, 39 Am. Dec. 142. 
The case of Hart v. Lindsey, 17 N. H. 235, 43 Aim. 
Dec. 597, holds that “once a domicile is acquired 
it mav be retained bv intention not to change it.” 

V V O j 

I 

Evidence Adduced. 


With these premises in mind, it is now necessary ito 
examine the evidence to determine whether the Coin- 

i 


i 

I 

i 
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missioner of Internal Revenue successfully carried 
the burden of proving, that Rosenberg did forsake his 
old domicile and acquire a new one prior to 1919, or 
at any other time which would affect the tax years in 
question. 

The evidence is that during the tax years in ques¬ 
tion, Rosenberg continued to operate both a farm and 
a cotton business at Texarkana, as he had done for 
twenty years prior thereto (p. 45, 46, 49, and compu¬ 
tation sheets). He maintained an office in Texarkana 
where he employed three people (p. 41); an office in 
New York where he employed two people (p. 42); and 
his Texarkana office was the head office to which the 
New York office reported (p. 43). He carried his in¬ 
surance, even on his automobiles in New York, with a 
Texarkana firm (p. 49). During the tax years in ques¬ 
tion he maintained a residence on his farm, furnished 
and used by nobody but himself; and kept a buggy 
horse on his farm for his own personal use, never used 
by anybody else, and still there at the time this evi¬ 
dence was taken in 1925 (p. 45). The grounds were 
laid out and he had an elaborate display of flovrers 
around his house, (p. 45 and 39) In 1923, which was 
two years after the tax period, he had a horse breed¬ 
ing farm (which we may take to be in the nature of a 
hobby) prepared on his home place at Texarkana (p. 
46). 

These are all matters which most surely and in¬ 
escapably pertain to a home place, to a place where 
a man expects always to return, when he can escape 
for a while from the pressure of extensive business 
interests. 
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Declarations of Domicile. 

In the middle of page twenty-five, the Board of ijax 
Appeals lays down the principle that courts of justice 
must look to the real facts of the case, saying that 
where it appears that declarations of a party are majde 
with the intention of making testimony in his favOr, 
they must be rejected. The Board seeks in this way 
to dispose of the following testimony: 

That in 1918 when Mr. Rosenberg registered for the 
draft, he declared Texarkana to be his home (p. 39); 
that when Mr. Rosenberg made tax returns in the 
State of New York for the years 1919 and 1920 he 
made them on a non-resident basis (p. 39); that when 
Mr. Rosenberg wrote his will he declared Texarkana 
to be his home (p. 40); that many times and uppn 
all occasions to all of his friends and acquaintances, 
he spoke of Texarkana as home. His own testimojuy 
and the testimony of every witness in the case is un¬ 
hesitating and convincing upon this point. Not one 
line of testimony in all of the evidence taken raises 
any suggestion that Mr. Rosenberg ever at any tiine 
in his own mind regarded New York as his home, br 
so referred to it. (p. 45, 49, 50, 51, 52, and 53) 

I 

Perhaps the most sigfinificant declaration that the 
taxpayer made in this whole connection is found in his 

I 

first Federal tax return for the year 1919. He made 
that retui-n to the Collector of Internal Revenue at 
Dallas, Texas, as presumably he had made all pri|or 
Federal income tax returns. He made it as a citizen 
of Texarkana. It is quite evident that at that time 
it had not occurred to him that his new marital status 
gave him a right to make a community return. Hence, 
he made this return with no knowledge but that the 


I 

i 
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amount of tax payable would be the same whether 
paid in Texas or elsewhere. It seems that he was not 
advised that his Texas domicile made any difference 
in the matter until March 21, 1921, when he made his 
first community property return. 

The Board of Tax Appeals lightly sets aside all of 
these declarations with the broad assertion that they 
were made for the purpose of “making testimony.” 
We admit that “made testimony” must be rejected, 
but just as certainly must unaffected testimony be 
received at full value. 

Authority. 

Declarations of the party himself, where he can 
have no object or inducement, are the best evi¬ 
dence of his intention to make his actual residence 
his permanent residence also; and if a party has 
two residences, that will be considered his domicile 
which he himself selects or declares his home. 
Hairston v. Hairston, 27 Miss. 704, 61 Am. Dec. 
530, citing Roberts’ Will, 8 Paige 446 and Storys 
Conflict of Law p. 45, sec. 47 and Shelton v. Tiffin, 
6 Howard 163. The question of a change of 
domicile is mostly one of intention with the party 
as to which his declarations must control un¬ 
less overthrown by acts inconsistent with them. 
Chambers v. Prince, 75 Fed. 176. Am ong the 
circumstances usually relied upon to establish a 
domicile, animus mamendi, are: Declarations of 
the party, exercise of political rights, payment of 
personal taxes, and a house of residence with a 
place of business. Mitchell v. U. S., 21 Wall. 350. 

Misstatement of Evidence. 

One of the most disappointing errors into which the 
Board of Tax Appeals has fallen is found in its re- 
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peated assertion (p. 16, 19 and 28) that Eosenberg 
offered to sell his farm in Texarkana, carrying the 
inference that this clearly indicated his intentiori to 
give up his domicile there. Such a conclusion is I di¬ 
rectly contrary to the evidence in the case. It is baised 
on the testimony of the witness Lovelady, found! on 
page forty-eight, which is the only testimony on the 
point anywhere in evidence. Lovelady first said tjhat 


Eosenberg had offered to sell his farm. The Comipis- 
sioner immediately leaped to the false assumption Ihat 

this meant that Eosenberg was about to cut loose fi*om 

i 

all of his holdings at Texarkana. On cross-examina¬ 
tion, re-direct examination, and re-cross-examination, 

Loveladv refutes this and makes it clear that Eosen- 

•/ 

berg thought of selling three thousand acres “up in 
DeKalb County” and six hundred acres “out heie,” 
but that he did not offer to sell the home place, ihat 
the witness knew of no negotiations to sell it, and ihat 
negotiations in the past did not include “the one hun¬ 
dred acre farm,”—the home place. 

We submit that this willingness to sell other prop¬ 
erty, coupled with an evident determination to retain 
the original one hundred acres, which he himself !had 
“worked up from the virgin forest,” and upon wjbiich 
he continually bestowed evidence of affectionate per¬ 
sonal interest, supports in the strongest possible ^ay 
the repeated assertion of Mr. Eosenberg and| his 
friends that he had always regarded, and would al¬ 
ways regard, Texarkana as home; and that it is!pal¬ 
pably disturbing for a high government authority to 
permit distortion of this kind in an effort to imposie an 
unlawful exaction upon a fellow citizen. 


I 
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Commissioner’s Position. 

Now, let us observe the facts which were adduced, 
supporting the position of the Commissioner of In¬ 
ternal Revenue in asserting that the taxpayer had 
deserted his old home in Texarkana, and had taken 
up a new domicile in New York: 

First, Mr. Rosenberg was a member of the New 
York Cotton Exchange and the New York Stock Ex¬ 
change (p. 39) (as are many men to the ends of the 
earth); he married in New York on April 11, 1918, 
(p. 39) (as have others); that he had a summer 
place at Great Neck, Long Island, a small portable 
bungalow, where he spent several months each year, 
going there for the week-ends (p. 42) (is this a 
home?); at one time he had an apartment at 230 West 
Seventy-eighth Street (p. 42) (or this?); later he had 
an apartment at the St. Regis Hotel (p. 52) (or this?). 
It is admitted that during 1919 and 1920, Mr. Rosen¬ 
berg spent much time in New York, and had large 
business activities there (p. 47). One witness stated 
that Rosenberg had been in New York a good part 
of the time; he followed this immediately by saying 
that he understood that Rosenberg still claimed 
Texarkana as his residence (p. 51). Another witness 
stated that Rosenberg had not resided in Texarkana 
during 1919 and 1920 “in the sense that is usually 
understood when it is said that a man resides in a 
place;” but the same witness said that Rosenberg 
still claimed Texarkana as his home, and had been in 
Texarkana a number of times during the years in 
question with his wife. If, by saying that Rosenberg 
had not resided in Texarkana during the years in 
question, this witness intended to say that Rosenberg 
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did not have his domicile in Texarkana, that clejarly 
was a conclusion of his own which he was not com¬ 
petent to make. 

On page twenty-one, the Board of Tax Appeals i^elf 
lays down the principle that an individual may have 
many residences, but can have only one domicile. | We 
do not admit that Mr. Rosenberg resided in New York 
during the years in question; but even if that jwere 
admitted, upon the principle which the Board itself 
lays down, it would not be conclusive as to domicile. 

I 

Authority. | 

It is well settled that the domicile remain^ un- 
atfected by any temporary residence abroad; and 
is not changed until a new one is acquired by 
settlement in a place with the intention of there 
establishing a home. State v. Skidmore, 5 I Tex. 
469; Russell’s Heirs v. Randolph, 11 Tex.i460; 
Brown v. Boulden, 18 Tex. 432. 

Mere residence elsewhere will not rebut the 
presumption of continuance of domicile. Unless 
it is inconsistent vith intent to return tb the 
original domicile. Ex parte Blumer, 27 TexJ 734; 

Even “sending one’s household furniture into 
the county where he intends to establish hisj resi¬ 
dence is not suflScient to set aside an old domicile 
and establish a new one.” “Before there can be 
a change of domicile there must be not only an 
intention to acquire another home, but that inten¬ 
tion must be fully executed by actual residence in 
the new place with purpose of remaining there, 
and of not returning to the former domicile.” 
Reynolds Admr. v. Lloyd Cotton Mills (N. C.) 99 
S. E. 240. “To effect a change of domicile,|there 
must be an abandoment of the first domicilb with 
an intention not to return to it, and there; must 
be a new domicile acquired by residence; else- 
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where with an intention of residing there per¬ 
manently.” Croop V. Walton, Ind. Sup. Court, 
157 N. E. 275. 

It is submitted that there is not a shred of evi¬ 
dence in connection with Eosenberg’s business in New 
York that, under modern business conditions, has any 
essential bearing upon the question of domicile. It 
would be perfectly consistent for him to carry on all 
the activities which he freely admits he did carry on in 
New York City, and still maintain his domicile in 
Texarkana. Certainly there is nothing to indicate that 
he deserted the one domicile and took up the other. 

ANALYSIS OF OPINION OF BOARD. 

The fallacies in the opinion of the Board can best 
be observed by making a running analysis of that 
opinion as found in the Record. 

“Engaged in Business in Texarkana.” 

On page under “findings of fact” the Board 

seems to attempt to create the impression that Rosen¬ 
berg had never at any time established a domicile in 
Texarkana. It says “that he went to Texarkana and 
engaged in business.” It says that “he rented rooms 
in Texarkana.” It says that “he cleared or caused 
land to be cleared and placed tenants or share crop¬ 
pers thereon.” It says that after the cotton season 
was over the petitioner “made trips to St. Louis where 
his parents lived.” 

It is obviously aside from the point to suggest in 
this way that a man who has gone to a town when 
he is only nineteen years of age, lived there twenty 
years, and made his fortune there, was only “engaged 
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in business” and really lived, we, presumably ar6 to 
infer, in St. Louis where he occasionally visited | his 
aged parents! 

1 

“Rosenberg Offered to Sell His Farm.” | 

On page sixteen the Board for the first time (it! re¬ 
peats the offense in two other instances which will be 
observed as we pass along) lays stress on the fact 
that Kosenberg advised his manager that he “would 
sell his farm at Texarkana if he could get the right 
price.” The Board seems to have overlooked, or to 
count as of no importance the fact that Rosenberg 
did not offer to sell his home place, but on the other 
hand continued to maintain it. We have considered 
this above. 

‘ ‘ Making Evidence. ’ ’ 

On the bottom of page sixteen and at the top of 
page seventeen, the Board calls attention to the fact 
that Rosenberg registered for the draft at Texarkana, 
that he filed his state income tax reports to the State 
of New York, as a non-resident, and that in his last 
vill and testament, made some time subsequent to 
1918, he “alleged” himself to be a resident of Tex¬ 
arkana, Texas. Why the word alleged? The evident 
inference is that he made this allegation for federal 
tax purposes; that at the time of making these allega¬ 
tions he had the idea that they might sometime be Ser¬ 
viceable to him in connection with his federal income 
tax. He filed his 1919 income tax return on March 12, 
1920. This return "was not on a “community prop¬ 
erty” basis. It was not until March 21, 1921, that he 
attempted to avail himself of the “community p^op- 
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erty” rights of the State in which by his earlier re¬ 
turn he had declared to be his domicile. This was 
long after the several declarations of domicile, which 
the Board attempts to call into the question as being 
self-serving. If Eosenberg had deliberately made such 
declarations as self-serving for the purpose of com¬ 
mitting a fraud on the Government, as the Board would 
have it, then certainly he would not have forgotten to 
avail himself of such a evidence when the time came 
to file his income tax returns. It would be a strange 
slip indeed for a man who could look ahead like that 
to ride past the gate he had left ajar for himself. 

Community Property. 

Still follo^\■ing the text of the Board’s decision, we 
next find emphasis laid upon the fact that the peti¬ 
tioner’s vdfe did not have much property of her own 
at the time of her marriage. The Board then pro¬ 
ceeds in the third paragraph on page eighteen to raise 
the question as to whether the whole case is not moot, 
because it is impossible, as the Commissioner alleges, 
to determine from the evidence submitted whether 
any of the income for the years 1919 and 1920 was 
community income. On page twenty-eight the Board 
reverts to this and concludes that it cannot determine 
the amount of community income, if any, and the 
amount of separate income of the petitioner for 1919 
and 1920. 

The evidence is all contained in the exhibits which 
appear in the record. The income of both Mr. and 
Mrs. Rosenberg is set up in detail. The law says that 
this income may be divided equally between the hus¬ 
band and wife. There is probably no community prop- 
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erty state in the Union that is more definite upoh this 
question than is the State of Texas. 


Authority. 

I 

Even the income from separate property, ex¬ 
cept the increase in rents and revenue from lands, 
is community income, and therefore husband and 
wife domiciled in Texas and rendering separate 
income tax returns may each report as gross in¬ 
come one-half of the total income from separate 
property, except the increased rents and revenues 
from lands held separately. C. C. H. Consolidated 
Income Tax Laws (1927) 1163 No. 1461a. .08.1 The 
income from community property as defined in 
Article 4622 Vernon Sayles’ Statutes, is icom- 
munity income, and therefore husband andl\vife 
domiciled in Texas, and rendering separatb in¬ 


come tax returns, may each report as gross in¬ 


come one-half of the total income from such icom- 


munity property. 32 Op. Atty. Gen. 298, Trealsury 
Decision 3071 September 18, 1920, 3 Cumulative 
Bulletin 221. ! 


Vernon’s Sayles’ Statutes, 4622 above referred 
to, provides as follows: All property acquired 
by either husband or wife during marriage, except 
that which is separate property of one or; the 
other, shall be deemed the common property of 
the husband and wife, and during coverture niay 
be disposed of by the husband only, howeveii the 
personal earnings of the mfe, the rents froni the 
wife’s real estate, the interest on bonds and potes 
belonging to her, and dividends on stocks oymed 
by her, shall be under the control, managepaent 
and disposition of the wife alone, subject to| the 
provisions of Article 4621 as herein above Vrit- 
ten; and further provided that any funds op de¬ 
posit in any bank or banking institution, whether 
in the name of the husband or the wife, shall be 
presumed to be the separate property of the party 
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in whose name they stand, regardless of who made 
the deposit, and unless said bank or banking in¬ 
stitution is notified to the contrary it shall be gov¬ 
erned accordingly in honoring checks and orders 
against such account. 

Following the rule established at common law, 
a woman upon her marriage leaves her own domi¬ 
cile and acquires that of her husband. And the 
matrimonial domicile is presumed to be that of 
the husband at the time of marriage. Parrett v. 
Palmer, 8 Ind. App. 356, 35 N. E. 713, 52 A. L. R. 
749. 

The residence of the husband is the residence of 
the community, so far as the property rights are 
concerned, and so property acquired by a resident 
husband is community property, although the wife 
was never an actual resident. Jacobson v. Bunker 
Hill etc. Mining Co., 3 Idaho 126, 28 Pac. 396. 

The statutes of the community property states 
generally are to the effect that all property ac¬ 
quired by the husband or wife during marriage is 
part of the community. 31 Corpus Juris 22, citing 
Garzot v. De Rubio, 209 U. S. 283; Gallup v. Hul- 
ing, 241 Fed. 858 (Tex.); Sandoval v. Priest, 210 
Fed. 814 (Tex.).' 

“In a jurisdiction where the fruits and issues 
of separate property fall into a community, the 
latter takes the profits of the investments of the 
separate property, including interest on loans of 
separate funds.” 31 Corpus Juris 33, citing 
Mitchell V. Mitchell, 80 Tex. 101; 15 S. W. 705; 
Claflin V. Pfeiffer, 76 Tex. 469, 13 S. W. 483. 

It is perhaps well to call attention here to the fact 
that the income involved In this case is income from 
business and personal property (evidence and exhi¬ 
bits) and the situs of personalty, of course, follows 
domicile. Smith v. Eaton, 36 Me. 298, 58 Am. Dec. 
746; Speed v. May, 17 Pa. St. 91, 55 Am. Dec. 540; 
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Succession of Packwood, 9 Robinson (La.) 438, 41 Am. 
Dec. 34. 

I 

Upon these principles there is no question but that 
all of the income from Mr. Rosenberg’s investments, 

whether made in his owti name or in the name of i his 

( 

wife, was community income. 

i 

1 

“Visits” to Texarkana. 

I 

On page nineteen the Board again falls into the; er¬ 
ror, already discussed, of laying great stress on the 
statement that Mr. Rosenberg offered his farm for 
sale. 

On the same page the Board says that during the 
years 1919 and 1920, Mr. Rosenberg paid only one 
visit each year to Texarkana. This is another state¬ 
ment which fails to indicate close scrutiny of the rec¬ 
ord. At the bottom of page forty-one, Rosenberg shys 
that it was not until 1920, the second year of the fax 
period, that he began to spend the major portioii of 
his time in New York City; that before this time, most 
of his time was taken up in Texarkana. On phge 
forty-two, Rosenberg states that he is not sure liow 
many times he has been in Texarkana since 1918, but 
that he may have been there three times one year, ^nd 
that one year he has been there three or four times. 
This is a plain, candid statement, that very clearly 
contains no artifice. It is a perfect picture of a man 
going back and forth to a place so often that he loses 
track of the number of trips he makes. On page foHy- 
six, the witness Lovelady is uncertain about how many 
times Rosenberg came to Texarkana in the year 1919. 
He first says that if he was there at aU, he was there' 
only once, but he then says that Rosenberg alwiays 
came in September and October in the cotton sea$on. 


I 
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and that Kosenberg did come to Texarkana in 1918, 

1919, and 1920, and bring his wife with him. On page 
forty-eight he says that the Texarkana spot cotton 
business was conducted by Rosenberg in 1919 and in 

1920. He repeats this at the top of page forty-nine, 
saying that Rosenberg conducted business in Texar¬ 
kana in 1919 and 1920. On page fifty the witness 
Wheeler was uncertain as to date, but he knows that 
if the Rosenbergs were married in 1918 (as they were), 
they were in Texarkana in 1919 and 1920; that they 
were there for a period and had quarters at the Ave¬ 
nue or Huckens House. 

In the face of all of this testimony, it seems futile 
for the Board to attempt to raise a question as to 
w’hether or not Rosenberg was actually in Texas at 
any time during 1919 and 1920, by quoting only a por¬ 
tion of Lovelady’s testimony, as is done at the bottom 
of page nineteen. 

It is also surprising for the Board to adopt that por¬ 
tion of the witness Heilbron’s testimony which suits 
its convenience, and to ignore, for instance Heilbron’s 
opinion that Rosenberg’s activities in Texarkana dur¬ 
ing the years in question were large. (Top of page 
twenty-one.) The Board characterizes Heilbron’s tes¬ 
timony as “direct, specific, unevasive and certain.” It 
evidently fails to take note of the fact that Heilbron 
w’as “not positive” or “didn’t think so,” or other¬ 
wise was unable to answer nine out of twenty-two ques¬ 
tions put to him, and that the burden of his testimony 
was that Rosenberg did not reside in Texarkana dur¬ 
ing 1919 and 1920, which obviously was an incompe¬ 
tent conclusion, as already pointed out. 

By this sort of reasoning the Board proceeds to the 
conclusion (middle of page 21) that the residence of 
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the petitioner during the years 1919 and 1920 was| in 
the State of New York. I 

I 

I 

Place of Residence and Intention to Return. 


The Board then proceeds to quote Ennis v. Sm\tli, 
14 Howard (U. S.) 400, on the principle that to con¬ 
stitute a domicile of choice, there must be actual resi¬ 
dence in the place, with the intention that it is to! be 
a principal and permanent residence and that a re¬ 
moval which does not contemplate an absence from 
the former domicile for an indefinite and uncertain 

I 

time is not a change of it. ! 

The Board asserts (middle of page 22) that “the 
petitioner does not show that he now has any imme¬ 
diate or definite intention of returning to Texarkana 
to reside at any particular time. ’ ’ In support of tliis, 
it quotes Eosenberg on direct examination wherb in 
answer to the question whether or not he has any in¬ 
tention to return to Texarkana at all times as his 
home and domicile, he says, “I feel that that is Imy 
home, and I will go back as much and as often! as 
it is possible to do so.” ; 

It is our belief that it would be difficult for a man 
to make a more complete and a more positive state¬ 
ment of an intention to return. He will go back home 
as often as the pressure of business will permit him 
to go back. Presumably, the Board would not h^ve 
been satisfied unless he had been able to state the 
exact day and hour upon which he expected to rethrn 
to his domicile, and had been able to say that having 
once returned, he never expected to venture forth into 
the world again so long as he lived! 
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Removal. 

On pages twenty-three and twenty-four the Board 
lays great stress upon the question of removal as 
affecting domicile. At the top of page twenty-two, 
it quotes from authority the proposition that a re¬ 
moval which does not contemplate an absence from 
the former domicile for an indefinite and uncertain 
time is not a change of it. On page twenty-three in 
quoting Mr. Justice Washington in the Venus case 
(12 U. S. 279): “If it appears that the intention of 
removing, was to make a permanent settlement, or 
for an indefinite time, the right of domicile is ac¬ 
quired by residence for a few days.” Below that, it 
quotes Mr. Justice Story to the effect that two things 
must concur to constitute domicile; first, residence, 
and secondly, the intention of making it the home 
of the party. At the top of page twenty-four “it 
would be more correct to say, that the place properly 
classed as the domicile of a person is the place in 
which his habitation is fixed without any present in¬ 
tention of removing therefrom.” 

No Removal from Texarkana; No Removal to 

New York. 

On the basis of these principles, it is certainly im¬ 
possible to hold that Mr. Rosenberg’s domicile was 
in New York. To begin with, it is not established 
that there has been any removal from Texarkana, a 
domicile of twenty years’ standing. It is certain that 
there was no intention to go away from Texarkana 
for an indefinite and uncertain time. On the con¬ 
trary, there was a clear intention to return to Texar¬ 
kana as much and as often as the pressure of busi- 
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ness permitted, Again, there is certainly no fixjed 
residence in New York. It cannot be said that a 

I 

summer home on Long Island, occupied at week-ends, 
and an apartment in a hotel, constitute a fixed resi¬ 
dence. Certainly there is nothing to indicate that 
Eosenberg had any intention of making such quarters 
his home. In the light of his own testimony, and the 
testimony of his friends, it would be a rash thing i to 
say that he had deserted his home in Texarkana, hud 
taken up habitation in New York, without any present 
intention of removing therefrom. i 

In the second paragraph on page twenty-four the 
Board relies upon the proposition that intention I of 
remaining at a place, though not avowed, is presunjied 
from long or continued residence, where such resi¬ 
dence is not consistent with facts showing a per¬ 
manent domicile elsewhere. It is submitted under 
this principle that a residence of twenty years : in 
Texarkana, A\dth a repeatedly expressed desire aind 
intention of remaining there, is much more con¬ 
vincing than an uncertain stay for a pei'iod of two! or 


three years in summer cottages and hotels in New 
York. 

In the first part of its opinion, the Board attempted 
to raise the question as to whether or not Rosenbbrg 
ever actually removed to Texarkana for the purpose 
of remaining there for an indefinite period,—this on 


the face of clear testimony that he did go to Tfex- 
arkana and stay there for twenty years (already con¬ 
sidered). In the middle of page twenty-four, this 

I 

same Board lays down the principle that whoever 
moves into a town for the purpose of remaining 
there for an indefinite period, thereby establishes his 
domicile in that town, and upon this principle it siip- 

i 







22 


ports the conclusion that because Rosenberg had been 
in New York intermittently for several years his 
residence and also his domicile were in New York! 

Commissioner’s Ca.se Fails at Every Point. 

At the bottom of page twenty-six, and at the top 
of page twenty-seven, quoting from Ex Parte Blumer, 
27 Tex. Rep. 734, the Board lays down the following 
comprehensive principle: 

“In other words, to effect a change of resi¬ 
dence or domicile, there must be an actual aban¬ 
donment of the first domicile, coupled with the 
intention not to return to it, and there must be 
a new domicile acquired by actual residence in 
another place or jurisdiction, with the intention 
of making the last acquired residence a per¬ 
manent home; and the acts of the person must 
correspond vnth such purpose.” 

We submit that the case of the Commissioner fails 
upon every single clause of this definition. There is 
no evidence that Rosenberg actually abandoned his 
first domicile, and on the other hand there is every 
evidence that he maintained it, and is still maintain¬ 
ing it, even to the little personal considerations of 
decorating it with flowers, and keeping there a buggy 
horse for his own personal use, etc. There is every 
evidence that Rosenberg had a constant intention to 
return to this domicile; whereas, upon its own state¬ 
ment, the burden is upon the government to prove 
that he had an intention not to return. The burden is 
also upon the Commissioner to prove that he acquired 
a new domicile by actual residence in another place or 
jurisdiction with intention of making the last acquired 
residence a permanent home. There is absolutely no 
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evidence in this case that Rosenberg established an ac¬ 
tual residence in New York with the intention of mak¬ 
ing it a permanent home. 

In the middle of page twenty-eight, for the third 
time, the Board relies upon the allegation that Rosen¬ 
berg offered his farm for sale. It is not necessary 
for us to do more than to refer again to the fact that, 
while Rosenberg may have offered certain detached 
property for sale, he did not at any time, insofar!as 
the evidence indicates, so much as speak of offering 
his home place for sale. The looseness of the Board 
in making this statement, and in repeatedly relying 
upon it, is typical of the whole decision. | 

j 

A One-Man Opinion. 

There is certainly nothing very remarkable abbut 
the fact that not a single one of his associates con¬ 
curred with the argument of the member who wrote 
the opinion from which this appeal is taken; that the 
two members who did concur with him, concurred in 
result only, and that three members dissented, leaving 
an evenly divided Board, and only one member out; of 
six standing upon the opinion by which the position 

of the Commissioner of Internal Revenue was sus- 

1 

tained. ! 


Wherefore the appellant/ respectfully submits that 
the Board of Tax Appeals erred in the decision herein 
appealed from. 

Geoege C. Shinx, 

Veenon B. Loweey, 

Phiixip B. Campbell, 
Beussel & Beebe, | 

Attorneys for Appellaikt. 
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In the Court of Appeals of the District of 

Columbia 


No. 4892 

Lee Rosenberg, appellant 
Commissioner of Internal Revenue 


APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in this case is that!of 
the United States Board of Tax Appeals (R. 14-^9) 
reported in 10 B. T. A. 601. | 

JURISDICTION 

This appeal involves deficiencies in income taxes 
for the years 1919 and 1920 in the sums of $2,934i69 
and $1,961.17, respectively, and is taken from Ian 
order of redetermination (R. 29) entered April 19, 
1928, by the United States Board of Tax Appeals. 
The case is brought to this Court by a petition for 
review (R. 31) filed October 17, 1928, pursuant tb a 

(1) I 


0 


stipulation of jurisdiction (R. 30) in accordance with 
Sections 1001, 1002, and 1003, of the Revenue Act 
of 1926, c. 27, 44 Stat. 9, 109-110. 

OITESTIONS PBESENTED 

1. May this Court review the finding of the Board 
of Tax Appeals that appellant was not domiciled in 
the State of Texas during the years 1919 and 1920, 
but had both residence and domicile in the State of 
New York. 

2. If the first question is answered in the affirma¬ 
tive, does the evidence show that the income of 
appellant and of his wife was all community income 
under the laws of Texas? 
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STATUTES INVOLVED 

The applicable portions of the Revenue Act ojf 

1918, c. 18, 40 Stat. 1057, are as follows: i 

1 

Part II.— Individuals 

j 

NORMAL TAX 

Sec. 210. That * * * there shall be 
levied, collected, and paid for each taxab]|e 
year upon the net income of every individual 
a normal tax * * *. (Italics supplied.) 

Sec. 212. (a) That in the case of an indi¬ 
vidual the term “net income” means the groSs 
income as defined in section 213, less the d^ 
ductions allowed by section 214. 

Sec. 213. That for the purposes of this title 
* * * the term “gross income”— 

(a) Includes gains, profits, and income de¬ 
rived from salaries, wages, or compensation 
for personal service * * * of whatever 

kind and in whatever form paid, or from pro¬ 
fessions * * *. 


SURTAX 

Sec. 211. (a) That * * * there shall 

be levied, collected, and paid for each taxable 
year upon the net income of every individual, 
a surtax * * *. | 

i 

STATEMENT OF FACTS 

The facts in this case were found by the Board jof 
Tax Appeals to be as follows (R. 15-18); i 

The petitioner was born in Fulton, Arkansas, Janti- 
ary 28, 1878, and moved to St. Louis, Mo., with his 
parents three or four years later. He continued to 
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reside in St. Louis until about 1897, when he went to 
Texarkana, Texas, and engaged in business. He 
lived in rented rooms in Texarkana. In about 1900 
he purchased a farm containing 500 or 600 acres in 
Bowie County, Texas, a mile or more out from Tex¬ 
arkana. He built a small farmhouse on this prop¬ 
erty in 1902 or 1903 in which he sometimes slept, at 
the same time maintaining a rented room in Tex¬ 
arkana. He cleared or caused the land to be cleared 
and placed tenants or share croppers thereon. Dur¬ 
ing the taxable years 1919 and 1920 there were thir¬ 
teen or fourteen buildings on the farm, principally the 
houses of tenants and employees. Cotton and corn 
were raised on the farm. The petitioner was in the 
business of buying and selling cotton in Texarkana 
and he operated the farm in connection with his cot¬ 
ton business, and had a farm manager named Wm. 
C. Lovelady. 

During each cotton season the petitioner bought 
and sold cotton and in the course of his operations 
purchased property located at 702 West Broad Street, 
Texarkana, consisting of a wharf, shed, sample room, 
and an office. This property was owned by the peti¬ 
tioner during the taxable years. After the cotton 
season was over the petitioner made trips to St. Louis, 
where his parents lived, and also occasionally to New 
Orleans and New York. 

In 1908 or 1909 petitioner bought a seat on the 
New Orleans Cotton Exchange and in 1911 a seat 
on the New York Cotton Exchange. In 1919 or 
thereabouts he bought a seat on the New York Stock 
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Exchange. In September and October of each year 
he spent a considerable part of the time in Texir- 

I 

kana and engaged in a spot-cotton business. After 

1917 this spot-cotton business was transacted in a 
small way, but Rosenberg’s trips to Texarkana w^re 
less frequent. He kept in close touch with his farjm- 
ing operations through weekly reports from his mhn- 

I 

ager, Lovelad 3 ^ He was a member of the Chamber 
of Commerce and of the Country' Club at Texarkapa, 
and also a member of a lodge of Elks in Texarkana. 
He continued as a member of these clubs during tjhe 
taxable years and paid dues to them. 

i 

In 1916 or 1917 petitioner bought a portable bunga¬ 
low at Great Neck, Long Island, and spent week¬ 
ends there. He married in New York City, on Ajiril 
11, 1918. He was then living at 230 West 7Qth 
Street, New York City. During the taxable years 
he spent his summers at Great Neck, Long Island, 

I 

and during the winter months had an apartment!at 
the St. Regis Hotel, New York City. In the fall! of 

1918 he and his wife returned to Texarkana foif a 
visit and hkewise returned for visits in 1919 andjin 
1920. When in Texarkana he visited his farm but 
stayed at the Avenue Hotel or Huckins House I in 

Texarkana. His wife never staj’^ed vdth him at the 

( 

four-room house on his farm near Texarkana. 

Rosenberg informed his manager that he would ^ell 

i 

his farm if he could get a right price for it, but | in 
case he did sell it he would retain the oil rights. I 
Rosenberg has not voted in Texas since 1910 or 

I 

1911, neither has he voted at any time in New York. 
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The petitioner registered for the selective-service 
draft with the local board of Bowie County, Texar¬ 
kana, Texas, on September 15, 1918. In the place 
on his registration card where he was directed to state 
his permanent home address (street or R. F. D. No.) 
the petitioner entered “Avenue Hotel, Texarkana, 
Texas.” For the taxable years and subsequent years 
he made income-tax returns to the State of New York 
as a nonresident. The petitioner has always claimed 
Texarkana, Texas, as his domicile. In making his 
last will and testament some time subsequent to 
1918, the petitioner alleged therein that he was a 
resident of the State of Texas. 

During the years 1919 and 1920 the petitioner kept 
two sets of books of his business transactions, one at 
Texarkana and one at New York. At the close of 
each year he compiled necessary information from 
his New York books and forwarded to his agent, 
Lovelady, at Texarkana, with instructions to file an 
income-tax return for him. Such a return was 
filed by Lovelady for the petitioner for the year 1919 
on March 12, 1920, which return showed a total net 
income subject to surtax of $49,713.98. This return 
was not on a community-property basis. A sepa¬ 
rate income-tax return was filed for the wife for 1919 
in which there was reported a net income of $25,- 
232.64. On or about September 15, 1921, an 
amended income-tax return was filed for the peti¬ 
tioner by his agent on the community-property 
basis, which showed a total net income subject to 
surtax of $33,430.62. 


■* '• 'Vi .S 
i ■'* f 


The petitioner’s gross income and deductions 

1 

arising out of transactions in Texas and New Ydrk, 
as shown by his books in his offices in those States 
for the years 1919 and 1920, were as follows: 


1919 


New York 
books 


Block A. Income from farm: 

Gross income. 

Allowable deductions— 
Interest. 


Depreciation. 

Bad debts of tenants. 

Office expense. 

Farm expense. 

Farm physician. 

Loss oil lease. 

Loss on hogs. 

Ins., bldgj. 

Truck expense. 

Depreciation, implements and livestock 

Total farm deductions. 

Net loss, Texas farm. 

Block G. Other income: 

Profit on cotton. 

Sale of rights. 

Profit cotton contracts. 

Brokerage. 

Commissions. 

Bonds won. 

Sale securities. 

Pont 


Total net income. Block G 


Block H. 

Block I. Deductions: 

Contributions. 

Interest paid. 

Loss on foreign exchange. 

Expenses. 

Interest. 


Total deductions. 


Net income from above.. 
Block K. Dividends. 

Total net income, revised 


$16,705.57 

2,908.03 
1,547.81 
1,522.80 
5,195. 22 
3,843. 61 
10,498.29 
180.00 
1,500. 00 
477.38 
1,556.11 
504. 53 
183.54 


29,917.37 
(13,211.80) 



Consoli¬ 

dated 

income 



($13,211.80) 


$79, SS7.19 


2,723.50 
1,365.00 
1,003.36 
(5,757.44) 
649.99 




79i871.60 


661659.80 


3,395.37 
10,780.70 
14,125.52 
330.99 



29,416.58 2^428.58 


21,007.73 


3^231. 
2ll0O7. 


59,238.95 


48752—39- 2 
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mo 



Texas books | 

i 

New York 
books 

Adjusted 

income 

Block A. Income from business; | 

Profit on contracts.;....._____^ 

i 

i 

$225,662.87 
14,957.50 
1,430.20 

i 


Brokerage and commissions..... 

i 


Miscellaneous interest.^ 

Texas farm income.! 

1 

Gross income_-.| 

Allowable deductions— | 

Loss on stock trading.._ ... ' 

i 

$972.06 i 


972.06 ' 

242.050. 57 | 

$243.022.63 

1 

97,028. 69 
38,776.46 

Stamp tax. h----___ 

1 


Office expense. 1 

Salaries____j 

S16.51 1 
2,100.00 
7.409.89 
3,230. 52 
656.34 

1,522. SO 
6,473.98 
183.54 

218.00 
36.50 
87.18 
1,508.95 
706.00 


Farm expense.. i 

.1 


Feed ____..........._ 



Repairs. 



Depreciation, buildings_............ 1 



Bad debts, tenants. ! 



Deprociatiom implements.. . 



Farm physician. 



Oil-lease loss. 



Truck expense.i 

1 


Fire insurance......1 



Interest paid........| 

.1 


1 

Total business deductions.! 

Net income. Block A... 

1 

160,755.36 

24,950.21 

135.805.15 



82,267.27 
2,149.92 
3,820.00 
18,839.75 
475.00 

Block E. Rents........___ 


2,149.92 
3,820.00 
18,839,75 
475,00 

Block G. Other income (from real estate in Texas). 
Block K- Dividends . _ . . 

i. 

] 

Block I____‘_ 


i 

Block J. 

Deductions, Block K: 

Taxes.... 

1 

t 

1,608.10 

2,271.49 

107,551.94 

Interest.__...____ 


Securities, no value. 




Loss 1S4 bales cotton.. . 

17,591.64 



Contributions_...i___...__ 

1,734.00 
15,464.78 
14,847.26 
5,503,88 
4.863.86 


Interest.. 



Other expenses..... 



Loss spot cotton.,.._............._.... 



Loss on exchange......___....__ 


i 

Total deductions, Block K. 


63,885.01 

19,199,74 

44,685.27 

Total net income, revised.... 

43,666.93 


1 
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The net income of the petitioner’s wife, exclusive 
of dividends, for 1919, as shown by the New York 
books, was $24,619.81. The dividends received 
amounted to $718.15, and there were claimed as de¬ 
ductions contributions in the amount of $50, and 
interest paid $55.32, leaving a total net income |of 
$25,232.64. The net income of the wife for 1920, las 
shown by the New York books, was $22,456.62. : 

The petitioner’s wife did not have much property 
at the date of her marriage in 1918, and the peti¬ 
tioner has not given her any considerable amount. 
The income received by her represents principally 
profits upon cotton contracts made by the petitioner 
for his wife’s benefit. The money for the conduct! of 
these operations w^as the petitioner’s. 

The petitioner’s income-tax return for 1920 was 
filed on March 21, 1921. This was also made by 
Lovelady, as agent for the petitioner, and was made 
on the community-property basis. It showed a net 
income on wdiich taxes -were to be computed; of 
$33,339.50. 

The appellee determined that an additional tax 
of $5,040.78 was due from appellant for the ylear 
1919, and made a jeopardy assessment of this amount. 
The appellant thereupon filed a claim in abatement, 
w’hich w’as allowed to the extent of $2,106.09 and 
disallowed for the balance of $2,934.69. For 1920 
the appellee determined a deficiency of $1,961117. 
The additional tax for each year results from a find¬ 
ing that appellant was not domiciled in Texas,| as 
claimed by appellant, and therefore he was not 
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entitled to file separate income tax returns for him¬ 
self and his wife on the community property basis. 
(R. 10-11.) The appellant appealed from these 
determinations of deficiencies to the United States 
Board of Tax Appeals, and the Board sustained the 
Commissioner. (R. 29.) The petition to this Court 
is brought by appellant to review the decision of the 
Board. (R. 31.) 

SUMMARY OF ARGUMENT 

1. Domicile is a question of the concurrence of 
residence and intention. Where a person lives is 
prima facie his domicile, unless there be some motive 
for that residence not inconsistent with a clearly 
established intention to retain a perm.anent residence 
at another place. Gilbert v. David, 235 U. S. 561; 
Newman v. United States ex rel. Frizzell, 43 App. 
D. C. 53; Ennis v. Smith, 14 How. 400. R,esidence 
and intention are questions of fact. The findings of 
fact of the Board of Tax Appeals, if supported by 
evidence, will not be reviewed by this Court. The 
burden of proof before the Board was on the appel¬ 
lant and not upon appellee, as contended by appel¬ 
lant. The question of the weight to be given evi¬ 
dence is wholly a m^atter for the Board of Tax Appeals. 
The Board having found from the evidence that ap¬ 
pellant was an actual resident of New York and that 
he had no intention ever again to reside in Texas, it 
follows that there was no error of law in deciding 
that appellant was not domiciled in Texas, if there 
is any evidence to support these findings. 
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2. The Board’s findings are amply supported by 
evidence. 

3. Even if this Court were to hold that appellant 

was domiciled in Texas the judgment of the Board 
of Tax Appeals nevertheless must be affirmed be¬ 
cause appellant has failed to prove the amount of in¬ 
come which would belong to the community if he 
were a citizen of Texas. I 

j 

ARGUMENT 

I 

There is no error of law in the decision of the Board of| Tax 
Appeals. The issues raised were of fact, and the Board’s 
findings thereon will not be reviewed by this Coi^t if 
there is evidence to sustain them 

The main contention of appellant is that the Bdard 
of Tax Appeals erred as a matter of law in deciding 
that appellant was not domiciled in Texas in 1919. 
If he were domiciled in Texas, community incbme 

I 

could be divided between him and his wife for the 
assessment of income taxes. The Board of Tax 
Appeals held further, however, that appellant faiiled 
to prove what parts of his income and of the incbme 
of his wife would belong to the community; so that 

I 

appellant would not have been entitled to judgnjent 
in his favor even if it had appeared that he Was 
domiciled in Texas. The latter point will be dis¬ 
cussed separately below. 

The general principles of law relating to domicile 
are well settled. The law attributes to everyone a 
domicile of origin, which is the domicile of his parents 

I 
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at the time of his birth. 19 C. J. 399. The appel¬ 
lant’s domicile of origin was Fulton, Arkansas. (R. 
15.) By the common law every person sui juris 
may acquire a domicile of his own choice. Domi¬ 
cile of choice is entirely a question of the concur¬ 
rence of residence and intention. Where a point of 
time is reached where residence and intent concur, 
the domicile is established. It is not necessary that 
the intention to acquire a new domicile should exist 
at the time of removal. If a person leaves his domi¬ 
cile and, while residing elsewhere, forms an inten¬ 
tion not to return but to make his new residence 
his home permanently or for an indefinite period, 
he thereby acquires a new domicile. 19 C. J. 401- 
402, and cases cited. 

In the case of Gilbert v. David, 235 U. S. 561, the 
Supreme Court says the following in reference to 
the definition of domicile (p. 569): 

This matter of domicile has been often be¬ 
fore this court, and was last under considera¬ 
tion in the case of Williamson v. Osenton, 
232 U. S. 619, supra. In that case the defini¬ 
tion of domicile, as defined by Mr. Dicey, 
in his book on ‘‘Conflict of Laws,” 2d ed.. 
Ill, is cited with approval. There change of 
domicile is said to arise where there is change 
of abode and “the absence of any present 
intention to not reside permanently or indefi¬ 
nitely in the new abode.” Or, as Judgp Story 
puts it in his work on “Conflict of Laws,” 7th 
Ed., §. 46, page 41, “If a person has actually 
removed to another place, with an intention 
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of remaining there for an indefinite time, and 
as a place of fixed present domicile, it is td be 
deemed his place of domicile, notwithstanding 
he may entertain a floating intention to! re¬ 
turn at some future period.” “The requisite 
animus is the present intention of permanent 
or indefinite residence in a given place or cOun- 

I 

try, or, negatively expressed, the absence 
of any present intention of not residing there 
permanently or indefinitely.” Trice v. Price, 
156 Pa. St. 617, 626. I 

Where domicile is claimed at a place of former resi¬ 
dence, a fixed purpose to return and reestablish resi¬ 
dence is necessary to cause domicile to remain at the 
former place of residence. In the case of Neuman 
V. United States ex rel. Frizzell, 3 App. D. C.' 53, 
this Court said (p. 61): | 

It will be observed that to establish a dbmi- 
cil two things are indispensable—residence, 
and the intention to remain permanentliy at 
the place where residence is established.! It 
logically follows, however, that there ma|y be 
a residence without the intention of establish¬ 
ing a domicil; but, without the intention, in 
conjunction with the residence, there i^ no 
domicil. And when a domicil is thus estab¬ 
lished, mere absence from it will not effect a 
change. There must exist the intentioiji be¬ 
fore a change can be effected. In other words, 
residence may exist without establishing a 
domicil, but domicil can not be established 
without residence. Residence may be separ¬ 
ated from the domicil, and the domicil; still 
remain. But where the retention of doinicil 
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depends exclusively upon the intention to re¬ 
turn at some indefinite time and resume resi¬ 
dence, we think such intention must be evi¬ 
denced by something more than a mere mental 
concept; it must be coupled with some out¬ 
ward manifestation indicative of a fixed pur¬ 
pose. In other words, a mere floating inten¬ 
tion to return is not suflScient to retain domi¬ 
cil. ^‘If a person has actually removed to 
another place, with an intention of remaining 
there for an indefinite time, and as a place of 
fixed present domicil, it is to be deemed his 
place of domicil, notwithstanding he may en¬ 
tertain a floating intention to return at some 
future period.” Story, Confl. Laws, sec. 46. 
See also Bradstreet v. Bradstreet, 7 Mackey, 
229; Ringgold v. Barley, 5 Md. 186, 59 Am. 
Dec. 107. 

In Ennis v. Smith, 14 How'. 400, the rule is stated 
as follows (p. 422): 

But what amount of proof is necessary to 
change a domicil of origin into a prima fade 
domicil of choice? It is residence elsewhere, 
or where a person lives out of the domicil of 
origin. That repels the presumption of its 
continuance, and casts upon him who denies 
the domicil of choice, the burden of disprov¬ 
ing it. 'N^'here a person lives, is taken prima 
fade to be his domicil, until such other facts 
establish the contrarv. * * * Xhe result 

is, that the place of residence is prima fade 
the domicil, unless there be some motive for 
that residence not inconsistent with a clearly 
established intention to retain a permanent 
residence in another place. 
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It is clear from the authorities above set forth that 
the controlling facts in determining domicile I are 
residence and intention; that the place of residence 
is prima facie the domicile; and that to reestah^lish 
domicile at a place of former residence, there naust 
be a fixed purpose—not merely an indefinite or 
floating intention—to return and reside there again. 

On the question of inference to be drawn from 
long continued residence in a place, the foUovjdng 
quotation from Ex parte Blumer, 27 Tex. 734, is 
illuminating (p. 748): I 

‘‘Time,” says Sir W. Scott, “is the gifand 
ingredient in constituting domicil.” In most 
cases it is unavoidably conclusive. It is I not 
unfrequently said, that if a person comes for a 
special purpose, that shall not fix a doniicil. 
This is not to be taken in an unqualified lati¬ 
tude, and without some respect to the time 
which such a purpose may or shall occupy ; for 
if the purpose be of such a nature as maj'’ prob¬ 
ably or does actually detain the person for a 
great length of time, a general residence ndight 
grow upon the special purpose. (Wheaton’s 
El. In. Law% 370; Story’s Conf. Laws, seel 45, 
p. 54.) 

Where a person lives and has his abode iS his 
residence. Ennis v. Smith, 14 How. 400, 422-423. 

Within these rules of law the place of residjence 
and of intention, or animus manendi, are questions 
of fact. Thus in a court of law domicile is always a 
question for the jury under proper instructioiis of 

i 

the court. See Chicago & Northwestern Ry. Cg. v. 
Okie, 117 U. S. 123. I 


I 
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In a case before the Board of Tax Appeals, the 
Board is the judge of the facts. 

The Board found that in 1918, 1919, and 1920 the 
appellant was a resident of New York; that it was 
his intention to continue to reside in New York; and 
that he then had no clear intention ever to reside 
again in Texarkana, Texas. (R. 18, 21, 22, 28.) 
There was no error of law in the Board’s conclusion 
from these facts. 

The Board’s findings of the facts are not open to 
review by this Court, if supported by evidence. 
W. K. Henderson Iron TTorfcs ci- Supply Co. v. Blair 
(D. C. App.), 25 F. (2d) 538; Avery v. Commissioner, 
22 F. (2d) 6; Bishoff v. Commissioner, 27 F. (2d) 91. 
This rule is so well settled that discussion of it is not 
considered necessary. 

The appellant urges that the appellee had the bur¬ 
den of proving that the appellant had changed his 
domicile from Texarkana to New York, and that the 
appellee has failed to sustain this burden. 

The proceeding before the Board of Tax Appeals 
arises from a determination of the Commissioner of 
Internal Revenue, based upon a finding that the 
appellant’s domicile was New York. The deter¬ 
mination of the Commissioner is presumed to be 
correct and is binding and conclusive upon appellant 
unless reversed by the Board of Tax Appeals in a 
proceeding brought by the taxpayer. Before the 
Board, the taxpayer is always the petitioner and has 
the burden of proof. Rule 30, Rules of Practice 
before the Board of Tax Appeals; Bishoff v. Com- 


missioner, supra; Avery v. Commissioner, supra; 
Royal Packing Co. v. Commissioner, 22 F, (|2d) 
536, 538. 

The Board of Tax Appeals found from the evidence 
that the appellant was an actual resident of ?iJew 
York. There is a general rule that a domicile once 
acquired is presumed to continue. Assuming that 
appellant had at one time acquired a domicile in 
Texas, and in the course of the proceeding before,' the 
Board a presumption of its continuance arose, ithis 
presumption was rebutted by his residence in New 
York for the length of time and in the circumstances 
appearing in this case. 19 C. J. 432, and cases cited. 

The question of the weight to be given the evidence 
is wholly a matter for the Board of Tax Appeals. 

W. K. Henderson Iron Works & Supply Co. v. 

1 

Blair, supra. \ 

An examination of the evidence vill show that it 
abundantly sustains the Board’s findings. | 

II I 

I 

The decision of the Board of Tax Appeals as to appellant’s 
domicile is supported by the evidence : 

j 

The appellant left the home of his parents ait St. 
Louis, Missouri, and went to Texarkana, Tex4s, in 
1897, when he was still a minor. (R. 38.) A|t the 
time of this removal his domicile remained at St. 
Louis, Missouri, the home of his parents. Delaware, 
L. & W. R. Co. V. Petrowsky, 250 Fed. 554. i The 
appellant engaged in Texarkana in the business of 
buying and selling cotton. He lived in a rooming 
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house in Texarkana. In 1900 he bought a farm 
about one mile from Texarkana and some two or 
three years later caused a small frame house of four 
rooms to be built thereon for his own use. He there¬ 
after alternated in his living between this house and 
his room in Texarkana, as the spirit moved him. 
(R. 38, 40.) This farm was cultivated and operated 
for profit under a manager. (R. 40, 45.) 

The appellant’s operations in cotton expanded until 
he outgrew Texarkana. This business took him to 
New Orleans, New York, and on one occasion to 
Europe. (R. 42.) As the business grew larger, he 
purchased a seat on the New Orleans Cotton Ex¬ 
change (1900). In 1911 he purchased a seat on the 
New York Cotton Exchange. In 1919 he bought a 
seat on the New York Stock Exchange. (R. 41.) 
Appellant’s business took him away from Texarkana 
more and more, until he spent more time away from 
Texarkana than he did there. (R. 41.) Appellant 
established an office in New York City, leaving his 
office in Texarkana, together with his other affairs, 
in chage of Lovelady, the manager of his farm. (R. 
41.) In 1918 appellant had an apartment in New 
York City. In 1916 or 1917 he purchased a bunga¬ 
low at Great Neck, Long Island. (R. 42.) Appel¬ 
lant was married in April, 1918, and thereafter he 
and his wife spent some sLx months of each year at 
the place at Great Neck, Long Island. He could not 
remember how he had stated his place of residence 
in his application for a marriage license. He and 
his wife had an apartment in New York City, and 
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had winter quarters at a hotel there. (R. 42, ^2.) 
During these years appellant returned each fall; to 
Texarkana to do a “spot cotton” business, remain¬ 
ing for a short time. (R. 39.) During the years 
1919 and 1920 his wife accompanied him on tl^ese 
visits. They at no time lived at the house on the 
farm but stayed at a hotel in Texarkana. (R. 41.) 

Appellant kept the Texarkana farm in operation 
and visited it when in Texarkana, but told his man¬ 
ager that he would sell it if he did not think the possi¬ 
bilities for oil were good there, and that if he did sell 
it he would retain the oil rights. (R. 48.) 

Lovelady, who was manager of appellant’s Texas 
properties, testified: He could not remember when 
appellant closed out his spot cotton business in Tex¬ 
arkana. In 1919 he did not do much, but the witness 
could not say he did not do any, and could not I re¬ 
member just what was done. (R. 46.) Appellant 
was in business in New York, and practically all of 
his important business had been away from Texar¬ 
kana since January 1, 1919. In 1919 and 1920 
practically all of his business activities w’ere in New 
York. Witness couldn’t say whether or not appel¬ 
lant occupied the farmhouse on his farm after Janu¬ 
ary 1, 1919. (R. 47.) 

Witness Wheeler could not recall what busines^ in 
spot cotton appellant did in Texarkana in 1919 and 
1920. (R. 50.) His recollection w*as that the hpuse 

on the farm was small. He could not say whether 
the place had been kept up “since Rosenberg moyed 
to New York.” (R. 51.) 
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Witness Heilbron testified that appellant married 
in 1918 in New York, “where he lived at that time,” 
and where witness “judged” his principal activities 
were being conducted. During 1919 and 1920 ap¬ 
pellant was living with his wife in New York. In 
these years he “did not reside or live in Texarkana 
in the sense that it is commonly understood that a 
man lives in a place.” Witness did not know how 
many visits Rosenberg and his wife made to Tex¬ 
arkana in 1919. His stay was not long. They were 
not there any length of time during these years. 
Neither appellant nor his wife lived at the farm after 
January 1, 1919. His principal occupation since his 
marriage has been the cotton business in New York. 
This witness from intimate acquaintance with ap¬ 
pellant “would state that he (Rosenberg) had been 
living in New York from the time of his marriage 
to the time of the hearing.” (R. 52-53.) 

There was testimony that appellant belonged to 
the Texarkana Country Club, the Chamber of Com¬ 
merce, and the Elks Club. (R. 49.) Residence was 
not necessary to membership. Witness Heilbron did 
not know of any meetings of these organizations 
attended by appellant since 1919. (R. 53.) 

There was no evidence that the house on the farm 
was held as a future home for appellant and his wife. 

It is submitted that this testimony amply supports 
the findings of the Board of Tax Appeals. There¬ 
fore the Board was correct in deciding that appellant 
was domiciled in New York in 1919 and 1920, and 
hence appellant was not entitled to treat the income 
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of his wife and himself as community income uhder 
the laws of Texas. 

But even though appellant were held to be a citizen 
of Texas and subject to its community-property laws, 
he could not prevail in this appeal because he failed 
to prove the amount of income which would belong 
to the community. 

Ill 

I 

Even if this court should hold that appellant’s domicilej was 
in Texas, the decision of the Board of Tax Appeals must 
be affirmed, because appellant has failed to showf the 
amount of community income 

The Board decided that from the evidence it could 
not determine the amount of the community indome 
and the amount of the separate income. (R. 128.) 
The appellant claims all of the income of both his 
wife and himself is community income. ; 

I 

The appellant relies upon the section of the Texas 
statutes quoted on page 15 of his brief. Verrion’s 
Sayles’ Statutes, Art. 4622. This section provides 
that all property acquired by either spouse during 
marriage shall be deemed the common propert:y of 
both, except that which is separate property. j 

I 

Article 4621 provides: 

All property, both real and personal, of the 
husband owned or claimed by him before mar¬ 
riage, and that acquired afterwards by gift, 
devise, or descent, as also the increase qf all 
lands thus acquired, and the rents and reve¬ 
nues derived therefrom, shall be his separate 
property. The separate property of the | hus¬ 
band shall not be subject to the debts con- 



tracted by the wife, either before or after 
marriage, except for necessaries furnished her¬ 
self and children after her marriage with him. 
All property of the wife, both real and per¬ 
sonal, owned or claimed by her before mar¬ 
riage, and that acquired afterwards by gift, 
devise or descent, as also the increase of all lands 
thus acquired, and the rents and revenues 
derived therefrom, shall be the separate prop¬ 
erty of the vife. During marriage the hus¬ 
band shall have the sole management, control, 
and disposition of his separate property, both 
real and personal, and the wife shall have the 
sole management, control, and disposition of 
her separate property, both real and per¬ 
sonal; * * *. 

A husband can make a conveyance to his wife of his 
separate property, or of the commimity property, 
so as to vest title in her as separate property. Brown 
V. Brovm, 61 Tex. 56; Riley v. Wilson, 86 Tex. 240, 
24 S. W. 394. 

An agreement between a husband and wife that 
certain horses and their increase should be her sepa¬ 
rate property, is binding on him. Jordan v. Marcan- 
tell (Tex. Civ. App.), 147 S. W. 357. 

Rents from the wife’s real estate or her separate 
property are her “separate property,” not com- 
munity property. Maxwell v. Jurney, 238 Fed. 566. ^ 

As evidence of the community income, the appel¬ 
lant relies upon a tabular statement admitted in 
evidence under stipulation of counsel for each party. 
This statement is reproduced opposite page 12 of the 


\ 
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Record. In the stipulation it was “admitted! for 
the Petitioner that the Exhibit attached to the Peti- 
tion of Lee Rosenberg correctly records the incorne of 
the husband and the source from which that income 
was derived; it was also admitted that the income 
shown on said tax account compiled by the Govlern- 
ment correctly states the income received by I the 
husband and wife (Lee Rosenberg and his wife) in 

I 

the years shown and from the sources stated byj the 
Grovernment.” (R. 44-45.) 

Appellant does not undertake to explain the pur- 

i 

port of this evidence. An examination of the table, 
however, reveals that in so far as it discloses any¬ 
thing as to the source of the income it shows that a 
substantial part was not community income. The 
important item of the income of the wife in 1920 
was $29,896.46 from real estate in Texas. It | is a 
legitimate inference that this property belonged to 
the wife before marriage or was a gift to hei by 
appellant after their marriage. In either case it 
would be her separate property and the inwme 
therefrom would not belong to the communityi It 
does not appear whether this amount represents 
profit on the sale of real estate or the rents and iSsues 
therefrom. The only evidence of ownership of real 

I 

estate in Texas by either spouse is that the appellant 
owned a farm of about 100 acres, and another of 600 
acres, near Texarkana, and 3,000 acres near De Kalb, 
Texas. This was all owned by appellant before 
marriage. (R. 38, 48.) If this income was from 
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these lands, and they had not been conveyed to his 
wife by 1920, it was his separate income and did not 
belong to the community. 

For 1919 the statement does not show any income 
of the wife from real estate, but it reveals that she 
received $24,917.98 as profit on cotton contracts. 
The Board of Tax Appeals found that this repre¬ 
sented profits on cotton contracts made by the ap¬ 
pellant for his wife’s benefit for which he supplied 
the money. (R. 17.) This finding is based on ap¬ 
pellant’s own testimony. (R. 43.) This clearly was 
a gift to the wife, and as such was her separate 
property. Vernon’s Sayles’ Statutes, Art. 4621, 
supra. 

It therefore appears that in so far as the statement 
is of any assistance upon the question, it shows that 
a substantial part of the aggregate net income was 
not community income. 

The burden of proof was on appellant, and the 
Board of Tax Appeals correctly determined that this 
burden had not been met. W. K. Henderson Iron 
Works & Supply Co. v. Blair, supra; Bishoff v. Corn.- 
missioner, 27 F. (2d) 91. 
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CONCLUSION 

The decision of the Board of Tax Appeals that ihe 
appellant was not domiciled in Texas in 1919 and 1920 
is sustained by the evidence and is in accordance 
with the law. In any event, the appellant may not 
prevail in this appeal because he failed to prove ihe 
amount of income which would belong to the com¬ 
munity if he were a citizen of Texas. 

It is therefore respectfully submitted that the 
decision of the Board of Tax Appeals should ! be 

afl&rmed. | 
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